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PREFACE. 


“The Court sections ought to be as simpleand direct as 
possible” said Mr. Justice Heaton in his evidence he gave 
before the Dekkhan Agricullurisis’ Relief Act Commission 
of 1912. They ought to be necessarily so when they are con- 
fined in their operations to the agricultural classes. But 
piecemeal legislation has made the provisions of this Act 
difficult to grasp. The want of an adequate hand-book 
stating the law in a simple manner was keenly felt. TI have 
attempted to write this commentary with a view to,elucidate 
the points of difficulty. The principles stated to explain 
the law are illustrated with the aid of decided cases so as to 
meet the requirements of students preparing for law exami- 


nations. 


wal 


All important rulings are given under suitable headings. 
The law relating to conciliators having become inoperative 
the chapter on conciliation has been disposed of with a few 


observations. 


I would like to take this opportunity of expressing my 
thanks to Mr. A. G. Vagholikar, B.a,, LL.B, Pleader for the 
care he exercised in revising the manuscript and the assise 


tance he rendered in correcting the proofs, 


691, Budhwar Peth, 
Poona Cily. 


Jautary Isl, 1927, 
K. S, GUPTE, 


INTRODUCTION 


— 


The causes of indebtedness of the agriculturists in the 
Deccan—may be classed as ‘normal’ and ‘special’. The normal causes 
are those which may be found at work more or less at all times and 
some inall parts of the country while others only in certain localities. 
The most important of these are :— 


(1) Poverty and ignorance which render the unlettered peasattts 
unable to read and often to understand the documents and accounts in 
which they are vitally concerned. 


(2) The rayat commenced with a load of ancestral debt which he 
considered it as his religious duty to discharge. 


(3) The rayat even if his property was of little intrinsic value 
made great efforts to prevent its being taken away from him by reason 
of the sentimental value he attached to it. 


(4) Agriculturists whenever social functions such as marriages 
and funerals occurred in their families were improvident and lavish in 
their expenditure which admittedly swelled the roll of their obligations, 


(5) The seasons in the Deccan with its uncertain rain-fall are very 
variable, and it is estimated that only one in three 1s good. It may be 
said that in the main, the rayat’s mcome from his land is triennial 
rather than annual. To thismay be added an honest and confiding, 
rather than vigilant temperament, a soil yielding but one crop and a 
climate so capricious as to preclude at seed-time any safe estimate of 
what the harvest 1f there be one will be worth. 


(6) Economy and forethought were, therefore, required to enable, 
him, to provide beforehand for many puiposes such as, maintenance 
while waiting for crops, purchase of bullocks, seed for sowing his fields’ 
and customary annual festivities. It was an irresistible temptation to 
him to borrow money as occasion arose instead of laying by from the 
profits of good seasons. i 


Besides these normal causes conducive to indebtedness ‘there existed 
a long array of ‘specig? ones. They may briefly be, classified for the 
purposes of remedial measures as under :— 


» 

(1) Under the Native Rule land was not the property of the rayat 
and the rayat’s credit was hmited. Under the British Government the 
habit of borrowing was stimulated by the fact that he had security to 
offer in the shape of his mghts of occupancy which had been made 
transferable and heritable property. 
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(2) Establishment of a settled Government and the consequent 

immunity from being plundered and murdered by hostile armies resulted 

in an increase in rural population and the evils of excessive [raymenta- 

tion of holdings began to manifest themselves so as to diminish the 
staying power of a peasant-proprietor in days of scarcity. 

(3) Unfavourable rate of exchange for which the present system 

of Government 1s directly responsible added to no small extent to the 


troubles of cultivators, 

- (4) The temptation to borrow was occasioned by the system of 
collecting the land revenue in fixed sums in cash at fixed times in many 
cases even when the crops of the season were not ready for being 


ae 
(5) The money-lencers being chiefly foreigners, hard, destitule 
of sympathy, and desirous of ancreasing their obligations, in any manner 
possible, took advantage of the provisions ol the new Brilish system. 
(6) Thew object was to secure to themselves the whole produce 
ot the soil minus what was wanted for the cost of cultivation, the 
maintenance of the rayat and their families and the Governinent 


assessment. 


(7) They usually calculated on getting from the indchled agti- 
culturists the payment of a high rate of interest say 25 lo 40 per cent 
and in addilton exacted work from the rayat on their fields without 
giving any credit for the same. 


(8) Their opportunity of enhancing their bonds al exhorbitant 
rates was much facilitated by a change in the Limitation Law of 1859 
necessitating renewal of bonds every three years or so. 


+ (9) At every stage of his money-lending the rayat was defrauded. 
by the savkars. They declincd to give receipts, omitted to give 
credit for payments or interest on payments. Falsifying of accounts 
was a common thing with them. Actual forgery was olten resorted 
to,and the rayat trom ignorance was unable to prevent his creditors 
with their superior advantages of purse and intelligence from taking 
advantage of these ncfarious practices. 


(10) The unfortunate vayat did not know what he owed these 
iniquitous money-lenders who literally battened on them in every village 
throughout the presidency. Their transactions went on from generalion 
to generation. The rayat only knew that the bigger part of his crops 
and; earnings found tts way into the insatiable maw of these Indian 
Shylocks. 

({1)', The suits of savkars against agriculturist-debtors were seldom 
resisted and in the majority of cases the decrecs were not execuled 
“but were held in terrorem to compel the rayat to passs new bonds. 
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(12) The money-lenders derived great power of compulsion from 
the law which enabled them to threaten the debtors with imprisonment. 


(13) Often the savkars had recourse to Civil Courts and sold up 
the lands of debtois which, as they were the only capitalists in the 
country, as well as for other 1easons were bought in by them for a mere 
song. 


The discontent engendered in the minds of agiiculturists who were 
thus oppressed on all sides icsulted in riots. In 1875 organised demon- 
strations against the savkars took place in Poona and Ahmednagar 
Districts and m several other places in the shape of attacks on their 
houses. These agrarian troubles were followed by investigation in 
various forms. A special Commission called the Deccan Riots Com- 
mission of 1875 was appointed for the purpose. The Commis- 
sion made an extensive survey of the difficulties in their report and 
suggested ceitain remedial measures. Realising that ignorance, im- 
providence, and extravagant ceremonial or social expenditure could 
scarcely be eradicated by Legislation, though time, experience and 
education would reduce their strength, Legislative action to restore the 
balance belween the debtor and the creditor which had been disturbed 
by the new Legislation broughtin by British Government was suggested. 
On the recommendations of the Commussion a Bill for the relief of agri- 
culturisis was introduced in the Supreme Legislative Council which was 
passed into an Enactment known as the Dekkhan Agriculturists’ Relief 
Act of 1879. 


The Act provided—for new Judicial facilities in the shape of more 
Courts and a simple procedure for the ascertainment and adjudication 
of debts. In the words of the Hon. Mr. Hope who introduced the 
Bill the main principles of the scheme are as follows:— 


“The reorganization of the Courts is favourable to all the parties. 
The ‘relations of debtor and creditor are adjusted on fundamental 
principles—equitable as between the two and essential to the cohesion 
of society—a man should pay what he really owes and no more. But 
his creditor should not be allowed to use the Stale for the purpose of 
enslaving him’, The Courts were to treat the rayats as children who 
do not know what is good for them, and who are really incompetent to 
deal with the astute creditors who had rung from them impossible 
obligations. In other words the rayats were to be protected against 
themselves, The power of compulsion by threat of imprisonment or 
sale of land was taken from the creditors. But there was no conlisca- 
tion of their equitable as distinguished from their legal and purely 
nominal rights. Their past utility was recognised in spite of its abuse 
and their utility for the future under just and reasonable conditions was, 
preserved, 
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| THE . 
DEKKHAN AGRICULTURISTS’ 
RELIEF ACT. 








ACT No. XVII of 1879. 


(R eceived the aaa of the Governor-General 
on the 29th October, Ha79.) 


An Act for the Relief of Indebted Pere in certain 
, parts of the Debian. 


i 


“WHEREAS ‘it is expedient to relieve the daviGaltnral classes in 
certain parts of the Dekkhan from indebtedness ::It is 
hereby enacted as follows ; | 


a 


Preamble. 


CHAPTER 1. 
Proznpny. 


1. “This Act may ‘be ‘cited as the Dekkhan, va Cannes ‘Relief 
" Short title. “ Act, 1879: 


and it shall come into force on the first day of Novem- 
ber, 1879, ost ; os : 


Commencement, 


This section and sections 11, 56, 60 and 62 extend to the ‘whole of 
British India. The rest of this Act extends only to. 
the districts of Poona, Satara, Sholapur and. Ahmed-. 
agar, but may, from time to time, be extended wholly or in part by 
the Local Government, to any other district or districts in the Presi- 
dency of Bombay, or to any part or par is of any oiler. such district or 
distfléte a er 


_ Local. extent, 


eer _ ‘Commentary. 


sade extent—By this section, sections 1, u, sé 6 60 and 62> are! extended: to’ the 
* wlio’ of British: India and the rest of the Act including the new: section 10-A extends 
“to the ditt icts, of Poona, Satara, Sholapar and Ahmednagar. 





2 THE DEKKHAN AGRICULTURISTS’ [SEc. 2, 

The portions of the Act specified in the first column of the following Schedule 
are extended to the parts of the Presidency mentioned in the second column by the 
G. Rs. cited in the 3rd column thereof:— 


Cee ae ran a nel 


The parts of the Presidency | Government Notificauion 





The extended portions to which they are extending the portions 
of the Act, extended, of the Act. 
Sections 2 and 20 | Khancesh | No. 3154, dated -L4th May 
1902; B. G, G. for 1902, 
Pt. I, p. 776. 
Do. «| All parts of the Presidency off No. 278, dated 21sl January 


Bombay (except Aden) in| 1903; B.G, G, for 1903, 
which those sections are not} Pl. I, p. 89. 
already in force. 


Chapters V and VI and] Khandesh | No. 620, dated 3rd Feb, 
Chapter VII 50 far as it 1903; B. G. G. for 1903, 
relates to the proceed- Pt I, p, 144, 
ings of the Village 
Munsiffs and Concilia- 
tors, 


Section 7, sections 11 to 21' All Districts of the Bombay; No. 4144, dated 15th Au- 
(both iuclusive), section} Presidency excluding those} gust 1905; B.G.G. for 
23, Chapters V, VI, VI] to which they are already} 1905, Pt. I, p, 1038, 
and section 714. extended and excluding Aden 

and the City of Bombay. 





Sections 6, 22A, 68 and 69] All parts of the Bombay Pre-| No. 275, dated 14th January 
sidency (except Aden and} 1900; B. G, G. for 1909, 


the City of Bombay) in} Pt I, p. (06, 
which those sections are not 
already in force. 


Sections 10A and 71 ..{ All Districls of the Bombay; No, 578, dated 27th January 
Presidency (except Aden and] 1911; B.G.G. for LO1J, 
the City of Bombay)in which) Pt. 1, p, 201. 
those sections are nol already 





in force. 
Section 74 vel Khandesh ui No. 578, dated 27th January 
1941; B. G, G. for 1911, 
: Pt, I, p. 201. 
Sections 64, 65, 66 and 67.) Khandesh and Nasik .»| No, 1644, dated 20th March 


1911; B. GG. for 1911, 
Pt. I, p. 443. 





2. In constructing this Act, unless there is something repugnant 
in the subject or context, the following rules shall be 
observed, namely :—~ 

1st-— Agriculturist” shall be taken to mean a person who by 
himself or by his servants or by his tenants earns his livelihood wholly 
or principally by agriculture carried on within the limits of a district or 
part of a district to which this Act may for the time being extend, or 
who ordinarily engages personally in agricultural labour within those 
limits. 


Construction. 
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Explanalions—(a) An agriculturist who, without any intention of 
changing his status as such, temporarily ceases to carn his livelihood by 
agriculture or to engage personally in agricultural labour as aforesaid, 
or who is prevented from so earning his livelihood or engaging in 
agriculture by age or bodily infirmity or by necessary absence in the 
military service of Her Majesty, does not thereby cease to be an 
agriculturist within this definition. 

(b) An assignee of Government assessment or a mortgagee is not 
as such an agriculturist within this definition. : 

2nd.--In Chapters II, II, IV and VI and in section 69, the term 
““agriculturist,” when used with reference to any suit or proceeding; 
shall include a person who, when any part of the liability which forms 
the subject of that suit or proceeding was incurred, was an agriculturist 
within the meaning of that word as then defined by law. 

3rd.—An agriculturist shall be deemed to reside where he earns 
his livelihood by agriculture or personally engages in agricultural labour 
as aforesaid. 

4th.—" Money” shall be deemed to include agricultural produce, 
implements and stock. 

5th.—" Lease” shall be deemed to include a counterpart, kabuliyat, 
an undertaking to cultivate or ocaupy, ancl an agreement to lease. 

6th, —" Standing crops” shall include crops of all sorts attached to 
the soil, and leaves, fowers, and fruits upon, and juice in trees and 
shrubs. 

7th.—For the purposes of Chapters VIII and VIII-A afi instrument 
or acopy of an instrument drawn upon a printed form by or under 
the superintendence of a village-registrar or of a sub-registrar shall be 
deemed to be an instrument or copy written or made by or under the 
superintendence of such registrar or sub-registrar. In this clause the 
term ‘ printed form’ shall be deemed to include a form prepared by 
any mechanical copying press. 


Commentary. 
Analysis—There are two different classes of persons who come within the 
definition namely: 


A. B. 
({) A person who by himself or by his (1) a person whu ordinarily, and 
servants or tenants 
(2) earns his livelfhood, (2) personally 
(3) whally or principally, i (3) engages in agricultural tabour, 
(4) by agriculture, (4) within the limits of a district to 


which this Act may apply. 


(5) whieh agvicullure is varried on 
within the limils of a district to 
whieb this Act may apply. 


4 THE DEKKHAN AGRICULTURISTS’ [See 2 


Clause 2nd: \ 


The definition of the term ‘ agriculturist ’— for lhe purposes of Chapler IH, IL 
IV, VI and 5. 69 of the Act ts intended for a special purpose, It is nol exhaustive but 
merely inclusive —Damodar @ Mannbar, 11 Bowe 1. Re 1143, 


To claim the benefit of the special provisions—il must be shown that the 
person claiming the slatus of an agricullurist was, at the time the liability in question 
was incurred, an agriculturisl, as then defined by law.—Mahader a. Vinayak, U1 Bom, 
L. R, 721 ; Shankar u Krashiteye, U1 Bom. L. R. 1288 


t 
N.B—The duinition of ‘agtivulturist’ was changed from {ine to time (See the Jardur edition by the 
author), 


The term “Agriculture.”—is nowhere defined iu the Act. It is, therefore, to be 
understood .a its ordinary sense. 


‘ Agriculture’ is defined as “ The science and art of cultivating the soil, including 
the alhed pursuits of gathering in the crops and rearing live-stock, tillage, husbandry, 
and farming (in the widest sense.),"—Owford Euelish Dictionary edited by Dr. 
J. AH. Murray. 


‘Agricultural produce’ wil! include grain, vegelables, [ruils and fowers.— 
Eiralal v, Parbhulal, 23 Bom. L, R. 796, 


' 
‘Barns his livelihood "means oblains the means of maintaining himself. The 
fact that the plaintiff gets spbme amount which is sufficient for his maintenance does 
not affect thé construction $f the definition —Dwarkoyirao v. Balkrishna, 19 Bom. 255s 


‘Minor "depending for his support on his father who is an agricullurist docs 
not come within the defihilion—Dagdu v. Mirsaheb, 14 Bom. L. R. 385, 


‘Wife’—of an agriculturist is not by reason of that circumstance alone an 
agricullurist within the meaning of the Act, as she does not earn her livelihood by 
agriculture but by being the wife of her husband—Radhabai v, Ratchandra, 
13 Bom. L. R. 30. 


‘Person having income from agriculture'—is not an agriculturist, by that cir- 
cumstance alone unless he{is one to whom but for agricullure necessaries of life 
would not be forthcoming. ' 


Illustration. —A trader being unsuccessful in business reverted to his land yielding 
meagre income and octasionally superintended ploughing operations and worked 


with hands. He was held not to be an agriculturist—Rajhuntal 0. Khivinal,. 


3S, L. R, 218, 


Livelihood must be earned principally by agriculture if not wholly.—I{ the 
income from agriculture excceds other incomes the person should be deemed to be 
earning his livelihood by agriculture —Chunilal v. Vinayak, 11 Bom. L. R. 342, 


1. Wealth or social position—of a person is immaterial, if he earns “his 
‘livelihood wholly of principally by agriculture.-Narsangy v% Ranchhodbhai, 


13 Bom. L. R. 109. 
f 
2. Student receiving income from scholarship—cannol be said to earn his 


livelihood and, therefore, in determining whether he received his income principally 
from agriculture, such amount should not be taken into account ~ Parvatibai v. 
Yeshwant, 36 Bom. 199, 


Suc. 2.1 RELIEF ACT, 1879. 3 


3. Presumption in the case of Gosavis —icligious beggars who also lotlow the 
oceupation of agriculture is: that (hea ordinary oceapiion is that of mendicancy. 


Savalpuriv. Bala, 36 Bowe 543 


4, Shepherd earning livelihood by personal agricultural labour— is an agricul- 
turist even (hough bis ingome flam uon-avsicaltaial (7 ¢ pastoral) sources may he 
greater, Blaha, Rarchand, 15 Bow TL. R. 68 


5. One principally earns his livelihood by agricullure -where takingall sources 
of his income to be lhe means of livelihood one’s income lrom agricullure exceeds 
onte’s other incomes. -Chuilal v. Vinayak, 11 Bom. L. R, 342, See also the remarks 


in Narayan v, Chapsi, 23 Bom, L. R. at pe 1190. 


6. In the case of joint family—the status of agricullurist should be delermined 
by ascertaining what is the income of the joint family from agricultural and non- 
agricullural sources. —Narayan Bapulal v, Sonusiigh, 79 Le C, 639. 


7, Aman must have gained his livelihood —for ai least one agricultural season 
fo have acquired the status ot an agriculturist under the Acle-Lisrdays ve Uirbusapa, 


4 Bow, 624, 


Agricultural Income. 


A. Mango fruits —A person deriving the greater part of his income from the 
fruit of mango trees is agriculturist.—Hiialal v. Parbhulal, 20 Bom. L. R. 796, 


B. Fruit trees.—A person deriving his income from the produce of (ruil trees 
grown on his land is an agticullurist.—Mulchand v. Bachal, Sri. D.S.S. Courl Vor, 
II P. 403. 


C. Juice of Toddy trees—Produce of trees in the shape of juice should be 
treated as crop. Therefore, the income from Todcdy juice can be treated as 
agricullural income for the purpose of the definition of the agriculturish—Krishauayi 
Govind v. Gopal Krista, 28 BoM. ta Rs 676, 


Non-Agricultural Income. 


Income from lands situated in districis to which this Act dogs not apply is 
non-agricultural income,—Vamanacharya v, Govind, 76, 1. C, 1014 (1926), 


Explanation (B)— 


(a) A person receiving grant of a share of the revenue and not a grant of the 
soll iby not an agriculturist in view of Expl. (4) to sec. 2 of the Act.—Chunitlal v, 


Bhanumati, 13 Bom, i. R 1053. 


(b) Receipts of agricultural income attributable to the position of a person 
as Inamdar—an assignee of Government-are to be excluded from consideration. — 
Kashinath v. Vinayak, 35 Bom. 236. 


(c) Jagirdar deriving income from assessment of land is nol an agri- 
cultorisL—Mukund Nriskua uv. Mohanlat, 26 Bom. u, R. 620. 


But in Purushotlam v. Sitaran, 8 Bom, L. R. 606 it was held that a man is not 
excluded from being an agriculturist merely because be is an Inamdar and an 
assignee of assessment from Government, because he may stil) earn his livelihood 
wholly or principally by agriculture in respect even of the land included within the 
' limits of (he Iam. , 
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The fact of the defendant describing himself as trader ina document would nol 
of itself eslop him from pleading status of agriculturisl.—Kadappa v, Marland, 
17 Bom. 227. 
Decision in one smi that defendant was not an agriculturist is nol ves judicata 


in subsequent suit—Vishwanath v. Bala, P. J. vor 1889 pv, 343. 


Fo whom this Act may for the time being extend.—The definition of an 
agriculturist refers te a person of the requisite agricultural qualifications within 
the limits of a district or a pari thereof to which the Acl “wholly or im part” may 
for the time being extend.—Ganpat v Tulst, 26 Hom. L. R, 130. 


2A. Every jagirdar and other authority invested with powers 
Jagirdars, 1o be under Bombay Regulation XIII of 1830 and Act XV 
deemed Subordinate of 1840 shall, for the purposes of this Act, be deemed 
Judges. to be a Subordinate Judge of such class as the Local 


Government may from time to time direct. 


mnt 10) fre 


CHAPTER IL 


Or tHE HEARING OF CERTAIN SUITS BY 
SUBORDINATE JUDGES: 


3. The provisions of this chapter shall apply to— 
Application of this (a) suits for an account, whatever be the amount 
chapter. or value of the subject-matter thereof instituted 
by an agricullurist in the Court of a Subordinate Judge under the 
provisions hereinafter contained, and 


(b) suits of the descriptions next hereinafter mentioned— 

(1) when such suits are heard by Subordinate Judges of the 
first class and the subject matter thereo! does not exceed in amount 
or value five-hundred rupees, or 

(2) when such suits are heard by Subordinate Judges of the 


second class and the subject-matter thereof does not exceed in 
amount or value one-hundred rupees, or 


(3) when such suits are heard by Subordinate Judges of the 
second class and the subject-matter thereof exceeds one-hundred 
rupees, but does not exceed five-hundred rupees, in amount or value, 
and the parties to the suits agree that such provisions shall apply 


thereto. 
ict The descriptions of suits referred to in clause (0) are the following, 
namely :— 
(w) suits for the recovery of money alleged to be cue to the 
plaintifi— 


Sec. 3.] RELIEF ACT, 1879. q 


on account of money lent or advanced to or paid for the defend- 
ant, or 


as the price of goods sold, or 
on an account stated between the plaintiff and defendant, or 


on a written or unwrillen engagement for the payment of money 
not hereinbefore provided for; 


(x) suits for recovery of money due on contracts other than the 
above ancl suits for rent or for moveable property, or for the value of 
such property, or for damages; and 

(y) suits for foreclosure or for the possession of mortgaged pro- 


perty, or for sale of such property, or for foreclosure and sale, wher 
the defendant, or any one of the defendants, is an agticulturist; and 


(z) suits for the redemption of mortgaged property when the 
plaintiff, or, where there are several plaintiffs, any one of the plaintiffs 
is an agriculturist: 

Commentary. 


Application of Chapter Il—Except suits for account this chapter is limited 
in its application to suils for sums not exceeding Rs. 500 or Rs, 100 according to the 
class of the Court in which the suit is instituted. 


Pecuniary Jurisdiction. 


Clause (a)—gives Sub-Judges power to iry suits for account irrespective of their 
amount or value. 


Clause (b)—restricts the applicalion of this Chapter to suits not exceeding Rs, 500 
al the most, tried by Subordinate Judges competent under sub-clauses L lo 3 of cl. (b) 
of sec, 3. 


Clause (b) (3)—gives jurisdiction to Court if there is consent of parties: It is 
generally taken in the form of a purshis. 
Suits falling under cl. (w). 


1. Suit for the recovery of money spent towards expenses of worship of idol for 
the defendant.—Ganesh v, Krishnaji, 14 Bom. 387; Sitaram 1. Shrikhandoba, 16 Bom. 
L. R. 756, 


2. So also suit to enforce payment of money due on bond—Drpchand v. Kashi, 
P. J. £881 p. 116, 


3, Claims of pecuniary nature—arising out of contracts whether writlen or 
unwritlen.—Lavman v. Rampiarabai, P. J. 1897 p. 290. 


Suits falling under cl. (x). 


1. Suits on implied contracts such as to recover shareof emolument.—Shankar« 
bhat v, Raghunathbhat, P. J. 1892 p. 288. 


2, Suit by pleader lo recover fees on implied promise,—Rango v. Kaloo, P. J. 
1885 p. 221, 
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3. Suit for redemption of a cattle —Nashiram m Hiranand, 15 Bom. 30 
4. Suit for redemption of a pledge.—aAl ppa v, Bapu, P. J. 1885 p. 255, 
Suil to recover renl.—S/fdihu v. Gauesh, 16 Bom. 188. 


Suits not falling under clauses (w) or (x) 


(1) Suit for land revenue—such as Jahagir duew—Shaik Gulam uv. Kashinath, 
45 Bom. 244. 


(2) Suit by an Inaindar to recover Mamul Judi i. ec. money dus on account of the 


« 


Deshmukhi allowance assessed on land.—Narayan vu. Gangadhar, P. J, 1888 p, 142. 


Suits falling under clause (y) 


(2) Mortgaged Property—Properly given under an agreement oral or wrilten 
for enjoyment for aterm of years in liquidation of an existing debt is mortgaged 
property within the meaning of this section; the agreement therefore, should be 
disregarded and accounts should be taken—Raia 7, Yes, Po J. 180G pe 248; Afahi- 
patrao», Guinbhirmal, P J. 1886p. 141, ; 


(6) The clause applies even if the assignor is a non-agricullurist provided the 
assignee of the morlgage is an agriculturist.—Gyanu v. Appa, P, J. 1893 p, 271, 


Suits not falling under clause (y) 


(1) Where the relation between the parties is that of a landlord and tenant and. 
not that of a mortgagor and mortgagee—Mulchaud vu, Raosi, P. J. 1883 p. 184, 


(2) Suit based on a dispossession of existing possession so that reference to 
mortgage was incidenial and nol necossary.—Krishnaji v Maré Jautt, 6 Bom 
L. RB, 588. 


(3) An application to file a privale award on a mortgage with directions io sell 
in case the mortgage amount is not paid.—-Govind v. Ambalal, 13 Bom. L.R. 352, 


Suits falling under clause (z) 


Where the plaintiff though an assignee of a non-agricullurisL morlgagor if an 
agriculturist is governed by this clause—Annaji v. Bapuchand, P. J. 1883 p. 374; 
Shripati v. Sitavant, P. J. 1887 p, 296. 


Disadvantages to agriculturists under the Act.—The duly imposed upon the 
Court by the Act is imperative, so much so, that according to 4th para of sec. 12 even 
when the amount of the claim is due to an agriculiurist money-lender and ‘evan if it is 
admitted, the Court has to satisfy itself that the admission is genuine; So also in 
eases where the agricullurist party is the creditor of a non-apriculturist debtor ihe 
procedure has got strictly to be followed, and would often serve the cause Of a non- 
agriculturist even to the detriment of the agricullurisl party. An indebted agriculturist 
may in soine cases, for inslance, where he has to plead the bar’ of Limitation, would 
nol like to be governed by this Act. * 

‘ + 

The Act applies to ‘non-agriculturists in jcertain cases.— Although the main 
‘object ‘of the Act is no doubt to relieve the agricultural classes, the cnactment clearly 
extends the relief given, to all classes under certain conditions, ‘As Mx. Juslice West 
says in Tulsidas v. Virbussapa, 4 Bom, 624 “The special provisions of section 3, clause 
(w) and (x), as distinguished from clauses (y} and (z), plainly extend to all classes, not, 
ronly to agriculturists, provided, the given conditions are satisfied. Those condifiona . 
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are that the suits in question must bein amount of claim under Rs, 500 or Rs. 100 
according (o {he class of the Court in which they are instituted and must have arisen 
in the districts 10 which the Act applies. —Gauesh v. Krishuaji, 14 Bom. 387. 


An agriculturist shall be deemed to reside—niot at the place of his actual resi- 
dence but at the place where he earns his livelihood by agriculture ar personally 
engages in agricultural labour, 


Privileges are personal—and are limited to an agriculturist in that special charac- 
ter, So where his right as mortgagor passes into non-agriculturist hands the special 
privilege, previously annexed {o the right, perishes.—Rayaram a Laaman, P. J. 1882. 
p. 424; Amichaud v, Kanhu, P. J. 1884 p. 203, 


Non-agriculturists are sometimes benefitted by the Act—The owner of part of 
equity of redemplion having a right to redeem the whole of the mortgage debt on 
the special lerms provided by the D, A. R. Act oblains for the other sharers though 
non-agriculturists, of the equity of redemption a benefit, to which in fact they are nol 
entitled. This anomaly of non-agriculturists gelling the benefit of the Act at the cost 
of the creditor is one expressly provided for by the law itself.—Gulabpuri wv 
Paudurang, P, J. 1886. p. 142. 


In Dagdu v. Balvanl, 22 Bom. 820, Farran, C.J. remarked’ that persons other 
than the agriculturist-plaintiff! might under certain circumstances reap a considerable 
portion of advantage derived [rom the|suit. That is, however a resull which the Relief 
Act conlemplates in some inslances.— Section 3 (c) 


In dmichand v. Kanhu, P. J. 1884 p. 203, Devchand a non-agriculturist had 
purchased equily of redemption of one field i.e, a part of the property of Kanhu, who 
was an agricullurist. The properly was merigaged with Amichand. Kanhu sought 
to redeem all the lands morlgaged, Devchand being joined with him; /eld, that Kanhu 
suing as an agriculturist, for redemption was entitled to the benefits of the D. A. R, 
Act. A part of the benelil thus gained by him in a gratis recovery of the land mort+ 
gaged will probably be forth with transferred to a non-agricullurisl; but the Act does 
not say {hat because such a resull may arise in any particular case (he agriculturist 
suing as such is to be deprived of the benefits otherwise placed Within his reach, 


The Act applies—to those persons also who are agriculturists when the suit is 
instituted. —Banu v. Krishuambhat, P. J. 1886. p. 159, 


Change of status at different stages.—A party may be an agriculturist only— 


(a) when the liability was incurred but not afterwards; 
(6) when the cause of action arose but nol afterwards; 
(c) when the suit was instituted but nol afterwards; 


A party may become an agriculturist.— 
(d) at any of the above stages but not before; 
(e) at the hearing of the suil but not before; 
(f) when the darkhast was filed but not belore; 
(g) in course of the execution proceedings but not before; 


Suits not falling under clause (z)- 
(1) The word “ mortgaged ” is applied lo immoveable property and therefore, 
suit for redemption of chattel docs not fall under this clause.—Kashkiram v. Hira- 


chand, 15 Bom, 30. 
(a A suit for’ gjéclment is not governed by this clause. —Sakharan v. Shripati, 


16 Bom, 183. 
‘ 2 
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(3) A suit In realily to recover property of which the rightfal owner has been 
deprived of by fraud though in form isa suit for redemption is not covered by 
thts clause.—M?t, Bach: v, Bikhchand, 13 Bom. L, Re 56, 

(4) A suit to set aside a sale-deed as fraudulent w outside the scope of this 
clause.—Chandbhar v, Ganpati, 18 Bom. L. R. 763, 


4, Where a Subordinate Judge of the first class and a Subordi- 
Captain suits to be insti. Bate Judge of the second class have ordinary 
tuted in Courts of frst jurisciction in the same local area, every suit 
oi Subordinate Jud- ferred to in section 3, clause (6), and insti- 

tuted in such local area shall, if the amount or 
value of the subject-matter of such suit exceeds one hundred rupees 
and does not exceed five hundred rupees, be instituted in the Court of 


the Subordinate Judge of the first class. 


Commentary. 
Instituted—in this section does not mean heard and determined. It is 
sufficient if the suits have been filed in the First Class Subordinate Judge’s Court— 
Manay v. Nai ayanrao, 19 Bom. 46. 


5. Notwithstanding anything contained in the Bombay Civil 
. Courts Act, 1869, section 28, no Subordinate Judge 
Subordinate Judges not ? P Sea a tags 
to act as Judges of Small shall be invested with the jurisdiction of a Judge 
ie” Courts. XIV of of a Court of Small Causes. 

6. The Local Government may, from time lo time, by notifica- 
Jurisdiction of Suhordi- ton in the local Gazette, direct that any class 
nate Judge and Small of suits which a Subordinate Judge would be 
Cause Court. IX of (887. . ; i 

precluded from hearing by section 16 of the 
Provincial Small Cause Courts Act, 1887, shall be heard and determi- 
ned by him and not otherwise, and may, by a like notification, cancel 


‘any such direction. 


‘7. Inevery case in which it seems to the Court possible to 
Summons to be for final clispose of a suit at the first hearing, the summons 
disposal of suit. shall be for the final disposal of the suit, ‘ 


In every suit the Court shall examine the defendant as a witness 
unless, for reasons to be recorded by it in writ- 


Court to examine defen- ; 
dant as witness, ing, it deems it clearly unnecessary so to do. 


Explanation—The compulsory examination of the defendant shall not 
bé dispensed with merely by reason of the [act that the defendant has 


3 


filed a Written statement. ‘ r 


; . Commentary: . 


Summon’s should be for final disposal of suits—when they arc of a simple cha- 
racter. Such suits are mostly against poor debtors who are residents within the local 


jurisdittion of the Court. 
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The presence of the defendants being essential—for thorough invesligalion and 
the rayats being, through various dilficulties apt lo leave their suits undefended it has 
been provided that except for special reason no suit should be decided eveparte but 
that the Court should compel the defendant to appear, 

Explanation.—"Il is a favounite dodge with the sawkar to get the defendant to 
file a written stalement containing an admission of hts liability and then keep him out 
of Court’. Itis added for the purpose of not allowing such a dodge to be suecessfal, 


8. (Written statements.] Repealed by Act VI of 1895, S. 3. 
9. [Record of evidence.) Repealed by Act V1 of 1895, S. 3. 


10. No appeal shall lie fram any decree or order passed in any 
No appea) to lie. suit to which this chapter applies. 


Commentary. 


Object—This section was enacted as if was thought that appeal entailed evils in 
that they prolonged litigation and inereased expenses. The cases which come up in 
appeal are oflen not Uhose which deserve to come. It cannot be said thal mortgage 
cases in which rayeds are concerned are necessarily mtricale. They generally do not 
involve more accounts than simple money transactions, Serious abuses and irregulari- 
ties come to light in uxamination and revision ; scaycely anything ever comes out in 
appeal. 


An appeal will lie—fiom the decision of a second class Subordinate Judge ina 
suit of the description referred to in eluses (w) to (2) of section 3 if the subject matter 
exceuds Rs. 100.—Macdhawi ao v. Rav, P, J. 1885 p, 150, 


In a redemption suit governed by the provisions of Chapter IZ where one of the 
+ . } $ 
defendants was sued merely asa person in possession, il was held thal an appeal 
lay, -Sakharam v, Shetpals, 10 Bom, 183. 


‘An appeal will not lie—even if neither party is an agriculturist provided the 
conditions delailed in section 3 are salished.—Kashisam ue Heeranand, 15 Bom. 30} 
Lavman wv Rampiarabat, P. J. 1897 p. 290. 


Where the Subordinate Judge found thal no sum remained due on the mortgage 
and where the original advance was alleged lo have been Rs, 15, it was held that no 
appeal lay ~dmita vy. Naru, 13 Bom. 489, 


The question whether appeal lies or not-—-will be determined by the reference 
to the amount of the rent claimed in the suit irrespective of the fact that incidently 
the question of litle was determined.—Siidu v, Ganesh, 15 Bom, 128, 





CHAPTER III. 


Or SUITS AND OTHER PROCEEDINGS TO WHICH 
AGRICULTURISTS ARE PARTIES. : 

10-A. Whenever it is alleged at any stage of any suit or pro- 
Power of Couritodeler- ceeding to which an agriculturist is a party that 
pine ae of eae any transaction in issue entered into by such 

ré Cvir : . n 
nee ae Teal aac: agriculturist or the person, if any, through whorh 
te or atatement. Tol he claims was a transaction of such a nature 
as that the rights and liabilities of the parties there- 


under are triable wholly or in part under this chapter, the Court shall, 
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notwithstanding anything contained in section 92 of the Indian Evi 
dence Act, 1872, or in any other law for the time being in force, have 
power to inquire into and determine the real nature of such transac 
tion and decide such suit or proceeding in accordance with such deter- 
mination and shall be at liberty, notwithstanding anything contained 
in any law as aforesaid, to admit evidence of any oral agreement or 
statement with a view to such determination and decision: 


provided that such agriculturist or the person, if any, through 
whom he claims was an agriculturist at the time of such transaction: 


provided further that nothing in this section shall be deemed to 
apply to any suit to which a bona fide transferee for value without notice 
of. the real nature of such transaction or his representative is a party 
where such transferee or representative holds under a registered deed 
executed more than twelve years before the institution of such suit. 


Iilustrations. 


(a) A landlord sues for possession of land leased by him to an 
agriculturist. The defendant alleges that he mortgaged the land 
with possession to the lessor, who is entitled lo its possession only as 
such mortgagee and not as owner, and asks that he may be allowed 
to redeem the mortage withont being ejected. The Court may admit 
evidence on this allegation, and, if satished that it is correct, may 
decline 1o eject the defendant as tenant, and allow the suit to be con. 
‘verted into one for redemption of the mortgaged property. 


(b) An agriculturist sues to redeem property alleged {to have 
been mortgaged by a deed in the form ofa lease. The Court may 
admit evidence of the intention of the parties outside the deed in order 
to determine whether the transaction was a morigage or a lease, and if 
satished that the transaction was a mortgage may enforce the deed ds 
a mortgage-deed. 


(c) A money-lender sues to enforce a sale-deed entered into by 
an agriculturist. It is allegect that there was a contemporaneous oral 
agreement that the transaction should be deemed to be a mortgaye. 
The Court may admit evidence of such oral agreement, and if satished 
of the existence of the agreement may decline to enforce the deed as a 
sale-deed. ; 


(dq) An agriculturist ,sues to redeem property alleged to have 
been mortgaged by a deed in the form of a sale. The Court may admit 
evidence of the intention of the parties outside the deed in order to 
determine whether the transaction was a mortgage or a sale, and if 
satisfied that the transaction was a mortgage may enforce the deed as a 
mortgage-cdeed. 


See, Lt] RELIEF ACT, 1879. 1% 


Commentary. 

Object—Agriculturisis wete entrapped into the execulion of the documents of 
sale, in the belief that the right lo redeem still remained wilh them and that the real 
nature of (he monelary transactions between the agriculturists and  money-lenders 
were frequently misrepresented in the documents, Regarding such transactions the 
Courts were helpless to afford any relief as the stringent provisions of section 92 of 
the Indian Evidence Act, subject to the provisoes therein contained forbade evidence 
to be admitted of any oral agreement. This section has been added so as to pet tid 
of this difficulty. 


Bhis section is not limited to suits mentioned in clauses (w), (y) and (z) of 
Sec. 3 of the Act—but applics provided the parties are ayriculturists even toa parli- 
tion suit where it is alleged that'a portion of the property transferred by one of the 
Bhaubands by a sale-deed was really a mortgage. Suit of such a nature entitles the 
Court to lake evidence with regard lo the real nature of Lhe transaction and decide 
whether the transaction was really a mortgage.-~Hallappa v. Irappa, 24 Bom. L.R, 400, 


A person must be earning at the time of the transaction—lis livelihood from 
aguiculture within the districts to which this Acl applies.—Bilaram v. Chota, 
6S. L. R. 245 ; Sawantrawa v, Giriappa, 38 Bom. 18. ' 


Tranaferee within twelve years—for value even though the transaction is bova 
fide ancl is without notice of the real nature of the transaction is not protected, if he 
holds under a deed registered and executed within twelve years of the suit— 
Pranjivandas v. Miachand Bahadui,22 Bom, L. Re 1123. 


Ordinary laws of Evidence—are not to be disregarded when an enquiry into the 
real nature of the document is opened.—Gopal v. Morar, 15 Bom. L, R, 555. 


Privileges confetred upon agriculturiats are personal—and cannol pass from 
one person lo another either by assignment or by devolution —dutichand v. Kant, 
BP. J. 1884 p, 205. 


Mlustration,—R an agriculturist alleging that the sale-ceed he passed was really a 
morlgage sued to redeem it, Pending the suit he died. His son A was not an 
agriculturist when he was brought on record as the legal representative of R : held 
that when FR died there was no agriculturist parly lo the suit and Sec, IOA could not 
bé applied in favour of 4.—Martand Timbak v dimritiav, 27 Bom, L. R. 951, 


In a suit by money-lender to enforce a Iease—-o1al cVvidence to show that the 
purchase relied upon by plaintiff (money-lender) was really a morigage is admissible 
Gautam v Mathari, 18 Bom. L. R. 247, 


11. Every suit of the description mentioned in section 3, clause 
‘Arriciturisla tebe nied (w), may if the defendant, or, when there are 
where they reside. several defendants, one only of such defendants; 

is an agriculturist, be instituted and tried in a 
Court within the local limits of whose jurisdiction such defendant 
resides, and not elsewhere. 

Every such suit in which there are several defendants who are 
agriculturisis may be instituted and tried in a Court within the local 
limits of whose jurisdiclion any one of such defendants resides, and 
not elsewhere. > 

Nothing herein contained shall affect sections 22 to 25 (both in- 
clusive) of the Code of Civil Procedure. 


, 
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Commentary: 

Object.—This section prevents the provisions of this chapler being evaded by 
entering into contracts with agriculturists of the districts to which this Act applies or 
js extended al places beyond the limits of those districts. 

Note—This sectlon modifies see, 20 of the Code of Civil Procedure, 1908 wilh respect Lo suits mentioned 


§n pain 1 of this sectlon. ; 


Scope.—This section extends lo the whole of the British India and therefore, any 
person in any part of India must bring a suit of the nature mentioned in see. 3 against 
an agriculturist residing in a district to which this Act applies in the Court within 
whose jurisdiction the agriculturis! resides.—Pursholam . Bhavanji, 4 Bom 360, 


MWustration—An agriculturist residing at Sholapur was sued iy the High Court 
of Bombay for price of goods, sold and delivered in Bombay, It was held that 
bona fide agriculturists if residents of Sholapur were exempt from the jurisdiction of 
the High Court—-Tulsidas v. Virbasappa, + Bom. 624. 

Suit in wrong Court—should not be dismissed bul the plaint should be returned 
for presentation to proper Court.—Ladhajl v. Hari, 23 Bom, 679; See also Muttirn- 
and: v, Kotlayan, 10 Mad. 211. 

Suit on commission agency account—is a suil which comes under See deh (w) 
ef this Act.—Gulam Husen 2, Talib, 2S. La R. 28, 

A benamidar mortgagee—can sue a mortgagor (though an agriculturist) on a 


mortgage execuled ostensibly in his favour by the real morigagee (a money-lender).— 
Narayan a Kazi Gulam Mohiddin, 27 Bom. L. R. 1290, 


12. In any suit of the description mentioned in section 3, clause 
History of transactions (w), in which the defendant or any one of the 
with agriculturist-deb- ' 8 . 
tors to be investigated, defendants is an agriculturist, 

and in any suit of the descriptions mentioned in section 3, clanse 


4y) or clause (2), 


+ the Court, if the amount of the creditor’s claim is disputed, shall 
examine both the plaintiff and the defendant as witnesses, unless, for 
‘reasons to be recorded by it in writing, ii deems it unnecessary so to 
do, and shall enquire into the history and merits of the case, from the 
éommencement of the transactions between the parties and the persons 
(if any) through whom they claim, out of which the suit has arisen, 
first with a view to ascertaining whether there is any defence to the 
suit on the ground of fraud, mistake, “accident, undue influence or 
otherwise, and, secondly, with a view to taking an account between 
such parties in manner hereinafter provided. 


p 
t 


When the amount of the claim is admitted and the Court for 
reasons 1o be recorded by it in writing believes that such admission 
is true and is made by the debtor with a full, knowledge of his legal 
rights as against. ihe creditor, the Court ‘shaJl not be bound so {to 
enquire, but may do so if it thinks fit. 


i 
* 


In other cases in which the amotintt of the claim is admitted the, . 
Court shall be bound to enquire as aforesaid. 
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Section 9, clause first, of Bombay Regulation V of 1827 is repealed 
so far as regards any suit to which this section applies. 


Nothing herein contained shall affect the right of the parties to 
require that any matter in difference between them be referred to 
arbitration. 
Commentary, 


Object of Sections 12 and 13.—The enquiries into the causes of indebtedness 
among the agriculturists in the Deccan showed that often times money-lenders— 


(1) obtained bonds on falst pretences, 

(2) entered in them sums larger than agreed upon, 

(3) deducted extortionate premiums, 

(4) gave no receipts for payments and then denied them, 

(5) vave credit for produce at fraudulent prices, 

(6) retained liguidaled bonds and subsequently sued upon them, 

(7) used threats and warrants of arrests to exlorl fresh bonds for sums net 


advanced, and 
(8) charged interest at an exorbitant rate, 


These sections were therefore, enacted to enable the Court to gel itself to do sub- 
stantial justice in cases which came before it instead of being salisied with the letter 
of a bond or a bare assertion of either party, and {o make of ils own motion suck 
inquiry as may be found necessary lo secure this end, 

Note-for further discussion see the Inltiaduction. 

Tt was thought, at the interests of agrigulturists should rather be placed in the 
hands of the Court for protection than to trust them lo the hands of agricullurisis 
themsclves,--Kisandas v, Nama, 12 Bom, L. R. 1024, 


Disputed claim. —'Claiins’ means the aggregate of the sums payable in cunse« 
quences of the liabillly created by the terms of the contract, It is said lo be ‘disputed 
if the defendants plead payment or object lo the rate of interest.-Pal/i 2. Narn, 
7 Bom. L. R, 688. In such a case il is the duty of the Court lo examine the parties 
as witnesses independently of the wishes of the parties, It cannot be waived by the 
parties —Lalji v. Mahomed Ali, 18, UL. R. 75; Palin v. Naru, 7 Bom. Ta, R, 688; 
Musanat Begum 2% Topannmal, 38. L. R. 106. 


The intention ofjLegislature in enacting this Act—is clearly to relieve the debtor 
of the necessity of proving failure of consideration, though admitted in the bond on 
which he is sued and the execulion of which he admits.—Maloji v. Vithy, 9 Bom. 520: 


Pandu v, Ganesh, P. J, for 1885; p. 228, \ 


Court should inquire into the history and merits—of all transactions with agri 
cullurist-debtors withoul regard to any admission made by such debtors save in 
exceptional circumstances for reasons lo be recorded by the Courtin writing. —Blau 
g, Antas?, BP. J. 1884 p. 77; Putlaj? v. Sadashiv, P, J. 1887 p. 211, 


Where the defendants are agriculturisis, several khaias between parties should 
be treated as One transaction and accounts should be taken under sec, 13 of the Act. 
Narayan v, Chapsi Desa, 23 Bom. L, R, 1186, ~ 


The Court is bound to investigate prior transactions alsq—<Amarchand 4. 
Lawman, P. J. for 1890 p. 220; Krishuaji v, Sambhu, P. J, 1892 p, 280: Patlu v. Natu. 
7 Bom, La Ry 688 Masuimat Begui v. Topanmul, 3S. Ly R. 106. 
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So in a redemption suit the Court is bound to go behind the mortgage bond and 
to investigate the prior transactions belween the parlies—linarchand v, Laxman 
P, J, 1890 p. 220. 


This does not mean that a defective history should be cked oul by mere guesses 
by the Court. Mahadu v, Rajaram, P. J. for 1887 p. 216, or that account should 
be taken on assumption.—Viflal v, Maltadaji, P, J. 1888, p. 71, 


So also the Court is not competent to go behind the decree and inquire into past 
trarisactions setiled by the decree.—Govardhan w Yesu. P. J. 1882 p. 24) Appaft a. 
Atmarant, PJ. 1882 p. 125. Where mortgage is superseded by consent decree, suit 
for redemption is not maintlainable.—Vinayakrao v, Shania, 40 Bom. 655. 

Amount larger than what an agricultusist-debtor is obliged to pay—according 
to the terms of the bond cannot be awarded as a result of taking accounts,—-Pitaldas 

v, Murtaja, 24 Bom. L. R. 267. 

Reality of the suit,—Special relief! under this Act could not be granted in a suit, 

which was in form a suit for redemption but in reality was a suit lo recover properly 


of which the rightful owner had been deprived by fraud.—Bach? v, Bikhchand, 13 
Bom. L. R, 56, 

Assignee.—The plaintiff, an assignee, if agriculturist is entitled fo the benefit: of 
these sections. —Duyanu v, Apa, P. J. for 1883 p. 271, but if the assignees are non- 
agriculturists even if the original mortgagors were agriculturisis, the privileges being 
personal cannot he conveyed to them.—Rajaram v. Laxman, 2. J. 1882 p. 424; 
Amichand v, Kanhu, P. J. for 1884, p, 203. 


When a matter is referred to arbitration—and an award is made, the Court will 
file it without going into the history and meriis of the case —Mohau vw Tukaram, 21 
Bow, 63. The Courts are simply to get satished that there-was a bona fide reference 
to arbilration due toa real difference between the parties—Dipchand ov, Sahibdino, 
5S, L, R, 92, 


The onus—according to the custom prevailing throughout the Deeean is to be 
put on the ereditor in an inquiry,——Bvklehaud vw. Ver hontal, 88, 1. Re 57, 


The transaction is held to be a distinct one—where a cerlain sum was paid in 
cash to the plaintiff and no part of it was applied in satisfaction of the previous hond. 
It does not call for any inquirye—Gogal uv. Yeshwantyao, P, J. for 1889, p. 273. 


13. When the Court enquires into the history and merits of a 


Mode of taking account, C@8€ under section 12, it shall— 


Notwithstanding any agreement between ithe parties or the persoris 
(if any) through whom they claim, as to allowing compound interest or 
setting off the profits of mortgaged property without an account in lieu 
of interest, or otherwise determining the manner of taking the account, 


and notwithstanding any statement or settlement of account or any 

+3 4 : 3 . 
contract purporting to close previous dealings and create a new obili- 
"iation , 


open the account between the parties from the commencement of 
the transactions and take that account according to the following rules 
(that is ‘to say) — 


(a) separate acéounts of principal and interest shall be taken: 


Sec. 13,] RELIEF ACT, 1879. 17 


(6) in the account of principal there shall be debited 10 the 
debior such money as may from time to time have been actually 
received by him or on his account from the creditor, and the price of 
goods, if any, sold to him by the creclilor as part of the transactions: 


(c) in the account of principal there shall not be debited to the 
debtor any money which he may have agreed to pay in contravention 
of section 257A of the Code of Civil Procedure: 


e 
(d) in the account of principal there shall not be debited to 
the debtor any accumulatéd interest which has been converted into 
principal at any statement or settlement of account or‘by any contract 
made in the course of the transactions, anless the Court, for reasons 
to be recorded by it in writing, deems such debit to be reasonable: 


(e) in the account of interest there shall be debited to the 
debtor, monthly, simple interest, on the balance of principal for the 
time being outstanding, at the rate allowed by the Court as herein. 


after provided: 


(f) all money paid by or on account of the debtor to the creditor 
or on his account, and all profits, seryice or other advantages of every 
description, received by the creditor in the course of the transactions 
(estimated, if necessary, at such money-value as thé Court in its clis. 
cretion, or with the aid of abitrators appointed by it, may deter. 
mine), shall be credited first in the account of interest; and when any 
payment is more than sufficient to discharge the balance ot interest 
due at the time it is made, the residue of such payment shall be 
credited to the debtor in the account of principal: 


(g) the accounts of principal and interest shall be made up 
to the cate of instituting the suit, and the aggregate of the balances 
(if any) appearing due on both such accounts against the debtor on 
that date shall be deemed to be the amount due at that date, except 
when the balance appearing due on the interest-account exceeds 
that appearing due on the principal account, in which case double 
the latler balance shall be deemed to be the amount then due. 


Commentary. 


Scope.— Chis section enables the Court to—(1) disallow compound interest (2) 
set off profils, services and other advantages, (3) open up the settled account, and 

~to (4 introduce Lhe rule of damdupal. 

Annual rests«—Though the section says nothing of annual rests the Court should 
direct accounts to be taken under the D. A. R. Act which requires annual rests — 
Hanmant v, Babaji, 16 Bom. 172, 

Profits of land in Hew of Government assessment.—When it was agrecd ina 

, mortgagé“deed t if the" principal amount should be paid within four months with 


interest at 12'p. Bor mensem and further on that the income of land should be 


enjoyed in Neu of Government assessment and that the rent of wada to be taken as 


3 
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profit it was /reld that accounts should be taken in the ordinary manner under cl, (2) 
of Sec, 13 of D. AYR. Act—Kashinath a Ambazz, P. J. 1881 p. 78, 


Sec, 257 A of the Code of Civil Procedure 1882—is repealed by the new Code 
of 1908, However, such repeal does not aifect this cl. (c).—-Trimbak », Abay1, 13 Bom. 


L. R. 508 


N B.—The repealed scction provides that an agreement for satisfaction of judp- 
ment-debtor providing for the payment of money in excess of the sum under decree 
shalfbe void unless the Court sanctions 11. 


Different mortgages of same property between same parties constitute one 
transaction for accounts —In a redemption suit the accounts taken under’ this 
section should embrace all the morigages between the sanie parties involving the 
same security.-~Diond2 v. Revappa, 19 Bom. L. R. 276. 


When’ there are series of transactions between the partics which are connected 
together, and which involve one security, accounts should be taken of the whole series 
as if they were one entire transaction.—-Gurnnath v. Sadashiv, 22 Bom. L. R. 1170. » , 


Separate accounts should he taken of transactions which are distinct.—-Vishun v. 
Salweys, Y. J. for 1897 p. 8 


‘Service or other advantages.’ —The ascertaining of the money value of sucha 
vague thing as advantages of every description and services received by the cieditor 
would be a very difficult thing and the Courl should exercise sound discretion in the 


matter 


Mesne profits after institution of redemption suit.—-Where the lawer court 
allowed meoné profits from the date of suit against the mortgagee the High Court 
reversed the order holding that the enforcement of the provisions of $. 13 of the Act 
places the morlgagor in a much more favourable posilion than he would be in, df he 
relied upon the terms of theconiract—and no presumption arises thal the morigagee 
is, apart from the provisions of the D. A. R. Act not entitled lo relain possession 
after the dale of the institution of the suit.—Ramehandra v, Kallo, 17 Bom. L. R, 630 


Principal,——-If a person pays off moneys due in respect of principal and interest 
by an agriculiprist tt should be freated asx principal amount—Lakshinan », Maria, 


P. J. FOR 1883 p. 320 


So also the amount paid by surely for principal and interest dug by agriculturist 
debtor is treated as principal in a suit by surely against the debtor.--Lakslonan vu 


Mathar, P. J. ror 1896 p, 191. 


Burden of proof of consideration—lies no more on the plaintiff by giving 
affrmative evidence than it lics on the defendant to prove the failure of it, It is the 
duty of the Court after examining both hartics to inquire into the history ahd merits of 
the case with a view to take an ae between them,—Lalji v. Mahonudal, 


1,8. L. R, 75« ’ i , ar) 


‘The fact that the Court sanctioned a mortgage-bond paased in satisfaction of 
certain deqretal debt does not debar the Court from going into the question of 
accounts, in a suit to redeem the spre ESAs ae v Ramchandra, 13 Bom. 


L.R 1009, ; 


Invacsuition, mortgage"band,aum more, thay the, principal amount with interest 
claimed reannptybe,allqwed. When, armort ée Seeks to recover what is due for 
the principal ign Oger IR I) ARATE, ¢ allowed io say that the principal Is « 

more than what is-s(ated in the plaing | 


Sec, 13-A.] RELIEF ACT, 187% 19, 


Hlustration.—A filed a suit to recover Rs. 1500 as principal due on the mortgage- 
bond and Rs, 1,500 as interest. 1n taking accounts, the Court found thal the principal 
arttount, dle was Rs. 3,338-2-0 and passed a decree for double the amount, for 
principal and interest; Weld that when a creditor has taken a bond the Court is not 
entitled tn taking account tu add anything to Lhe amount staled as principal in the 
bond for which the mortgage properly stood securily.—Raghunualh vw Ramchandra 
23 Bom. L. Re 1098. 


Future interest—on amount due from the date of institulion of suit lo the date of 
réalization may be allowed. —Sakharam v. Dagdu, 14 Bom. L. R, 739, 


Suit for accounts,—The Court is nol to go belund a Civil Courl’s dectee in 
which any pteceding contract between the parlies was merged. 


Illustration.—d passed a mortgage-bond in favour of B in satisfaction of the 
deciee oblained by B. 4 sued for accounts on the mortgage under the D, A, R, Act; 
held that the conversion of the original interest into principal Look place by means of 
the decree of the Court and by that decree a single integral sum was awarded as a 
judgment-cdebt and that the Court is not empowered {to go hehind a previous deciee 
and to resolve thal judgment-debi into principal and interest.--Mer appa v. Gundoo 
43 Bom. J (1918). 


Benamidar has a right to sue. —Where with the object of avoiding the liability 
to account in regard to the previous transactions a mortgage was cxecuted ostensibly 
in favour of 4 though really B was the mortgagee; held that,A though a benamidar 
can maintam asuit on the mortgage and the Court can carry out the provistons of 
sec, 12 by examining B the actual creditor and calling upon him to produce his 
previous accounts as a witness. —Narayai v. Kazt, 27 Bom L. R. 1240. 


Benami purchase by mortgagee—-ii1 possession of the property mortgaged al an 
auction sale forthe arrears of ‘Tayavi advance, taken by mortgagor previously, 
ensures for the bénefit of the mortgagor-agriculturist. He is therefore, entitled lo sue 
for redemption. CA/Ha Blaha v, Bai Jamun, 40 Bom. 483, 


The stipulation that if the mortgagee have planted trees or some kind of wdim, 
the mortgagee should nol be required to give up possession, until this uditn had come 
to an end, is hota clog on equily of redemption and the mortgagor on a suit for 
redemption js entitled to an account from the beginning under section 13 of the Act.— 
Genu vi Narayan, 22 Bom. L, R, 1147. 


13A. Where the moitgaged property is in the possession of the 
; mortgagec or his tenants other than the mortgagor, 

In certain cases vent may 2 
be charged in hew of pro- and the Court 1s unable to determine what pro- 
at fits have been actually received, it may fix a fair 
rent for such property and charge to the mortgagee such rent as profits. 


for the purpose of section 13: 

, provided that,if it be proved that in any year there was an entire 

or serious failure of the crops, an abatement of the whole or part of 

such yent may be allowed for the year. 
Commentary. 


f 
Object.—This section is intended (o assist the Courts in taking accounfs where 
doubts etigt 44 to the ‘value of the profils of mortgaged property.—Report.-of the 
" Select Committee tn Met VI of 1895, G. G. Pt. V, 1895, 29, 
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14. [Jnterest to be allowed-] Repealed by Act VI of 1895, s. 3. 


15. [Reference to arbitration in certain cases.) Repealed by Act 
VI of 1895 s- 3. 


15A. In a suit of the description mentioned in section 3, clause 
Mortgagor entitled to de- (gs), the Court shall not refuse to pass a decree 
cree for redemption tho- for redemption merely on the ground ihat the 
ugh time fixed by mort Se 
gage has not arrived or time fixed for the payment of the principal of the 
debt has not been paid-  ortgage-money has not arrived, or on the 
ground that the mortgage-debt has not been completely discharged, or 


on both. 


J 


Commentary. 


Object—The provision that redemption suits are nol to be dismissed as premature 
merely because the time for redemption as fixed by the morlgage has nol arrived, 
appears essential, in order to give full effect to the provisions of ss. 12 and 13 of this 
Act, which empower the Courts toset aside the terms of agreement belween a 
mortgagor and a mortgagee and declare the mortgage debt paid off whenever the 
mortgagec has recetved the amount of his advance with reasonable interest thereon 
See Statement of Objects and Reasons (.Lmending .tct XXX of 1882.) 


This Section forms an exception to the general principle of law—which is that 
the right to redeem 19 co-extensive with the right to foreclose and is consequently 
postponed until the time fixed for the payment of the mortgage-debt. The general 
rule does not apply to cases falling under this Acl.—Babaye v. Vithu, 6 Bom, 734 (1882) 
Bala v. Balaji, 22 Bom, 895; Tukaram vu Ramchandra, 26 Bom. 252. 


An agreement offending against the spirit of Sec. 15 A should be disregarded 
and the amount due on the mortgage should be determined under Sec. 13 of the 
Act,—~Mahipatrao v Gamblurmal, P. J. vor 1886 e141; Babayi v. Maniram, P. J 
FoR 1894 P. 37. ss 


If the mortgage be allowed to be redeemed in paris ihe mortgagee may suffer in 
the great depreciation resulling in the value of the property owing to the destruction 
ofits compactness—The Law of Transfer i British India by Sir B.S, Gour, Vol I 
page 1047 (1926). 


Possession before payment.—The Court bas power to place the morigagor 
suing for redemption in possession of the mortgaged properly before the martgage- 
debt has been paid off.—Kisandas vu. Mukiabai, P. J. 1888 p. 287, 


Entire mortgaged property must be redeemed.—The ordinary rule of law laid 
down in section 60 of the Transfer of Property Act based on the principle that 
“mortgage being an indivisible security for the debt and every part of if the mort- 
gagor cannot redeem piecemeal”, “that a person interested in a share only of the 
mortgaged property is not entitled to redeem his own share only on payment of 
proportionate part of the amount remaining due on the mortgage,” should be observed 
iw proceeding under this section. ‘ 


15AA. So far as it may be consistent with the provisions of this 
Power o Same dane ie every decree for redemption or foreclosure 
some future date for pay-of any mortgage, and ever fi r order for the 
aS ag ip al y gage, ; very decree or order for the 
sale of any mortgaged property made at the 
instance of a mortgagee thereof, shall name such future day, not being 
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less than six months after the date of such decree, as the Court may 
think reasonable for the payment by the mortgagor of the money pay- 
able under the decree, and no such foreclosure shall be made absolute 
nor shall any such sale take place before the day so named. 


Commentary. 


Scope.—This section enables the Court to tix a fonger period than six months for 
the payment of the mortgaye-debt. 

Note,—Rule 7 Or. 34 of the Code of Civil Procedure, 1908 lays down that in a 
preliminary decree in redemption suit the Court should direct that within six months 


from the date of such decree the plaintiff should pay the amount in Court. In case he 
fails so to do the plaintiff shall be debarred from all right to redeem or that the 
mortgaged property be sold. 

Rules 2 and 4 Or. 34 provide for a preliminary decree in asuil for foreclosure 
or sale, where the Courtis to pass a decree directing that the defendant should pay 
into Court the amount due wilhin six months from the date of such decree, If the 
defendant fails so to do within thal period he shall be debarred from all right lo 
redeem the propetty and ina suit for sale in default of the defendant paying within 
that period the mortgaged property or a sufficient part thereof be sold, 


15B. (2) The Court may, in its discretion, in passing a decree 
for redemption, foreclosure or sale in any smut of 
Power to order payment ae B ‘ 
by instalments in case of the descriptions mentioned in section 3, clause 
decree for redemption, 7 -4 . - . 
Force Sane oe aie. ( y) or clause (z), or in the course ol any proceed 
ings under a decree for reclemption, foreclose 
or sale passed in any such suit, whether before or after this Act comes 
into force, direct that any amount payable by the mortgagor under that 
decree shall be payable in such instalments, on such dates and on such 
terms as to the payment of interest, and where the mortgagee is in 
possession, as to the appropriation of the profits and accounting there- 
fore, as it thinks ft. . 


(2) Ifa sum payable under any such direction is not paid when 
due, the Court shall, except for reasons to be recorded by it in writing, 
instead of making an order for the sale of the entire property mortgaged 
or for foreclosure, order the sale of such portion only of the property 
as it may think necessary for the realization of that sum. 


(3) In passing a decree for redemption or foreclosure in any such 
Power to continue the Suit as aforesaid, the Court may direct that 
moitgagec in possession. the amount payable hy the mortgagor shall be 
discharged by conlinuing the mortgagee in possession for such further 
period as will enable him to recover his principal with reasonable 
Interest, and that on the expiry of such period the property inortgaged 
shall be restored to the mortgagor. 


” 


(4) Whev the amount payable to a mortgagee in possession has 
‘been determined in any such suit as aforesaid, the Cowl may in ils 
discretion, instead of making an order for payment thereof, direct that 
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the mortgagee be continued in possession for such period (lo be specilied 
by the Court) as will in the opinion of the Court be sufficient to enable 
him to recover from the profily the amount payable by the mortgagor 
together with reasonable interest, and that on the expiry of such period 
the property mortgaged shall be restored to the mortgagor. 


‘ Commentary. 


Object-—-The section is inserted to extend the rule of sections 17 and 20 of the 
Act empowering the Court to direct that the amount of the decree shall be paid by 
instalments, to decrees in morlgage casen—Statement of Objects and Reasons, 
(Amending Act XXII of 1882), 


Compromise in a suit 18 not bad in Jaw though it is made without compliance 
with the special provisions of this Act. 


Iilustration—A decree was passed in terms of a compromise which directed that 
plaintiff should pay Rs. 4,000 by twenty annual instalnients of Rs. 200 cach and in 
default of payment of two tstalmenis suécessively {he defendant should revover the 
whole amount due by sale of the mortgaged land, held that such a compromise is 
valid. —Shivayagappa v. Goustidappa, 37 Bom. 614. 


_ The Court has ho power under this section to grarit instalments—in execution 
of a decree passed in lerms ofan award without the intervention of the Court, as in 
such a case the Courthas only to decide (all other matters being determined out of 
Court) whether there was an award which the law regards binding.—Govindrao v. 
Ambalal, 35 Bom. 31013 Bom. L. R. 503 


Instalment order cannot be varied.-—Section 15 8B allows the Courl to order 
payment of a decree by instalments cifher in ils decree or in the course of the 
execution, but itdoes nol authorise a variation of any order once su made- 


Mlustration.~-A decree was made payable by instalments wilh a proviso that in 
default of payment of any one instalment, the whole amount remaining due should 
be recoverable at once. The judgment-debtor having imade a defaull, the decrees 
holder sought to recover the whole amount of the decree. The jyudgment-debtor 
having applied for a fresh order for payment by iustaliments it was eld thal a fresh 
order for payment by instalment varying the original order cannot be made-— 
Batkrishua v. Abapt, 12 Bom. 326; Shankar v. Shankaragandayya, 32 Bom. 345==10 
Bom. L. R. 538, : 


4 


4 
No instalments allowed after foreclosure decree,~-Order for foreclosure trang {ety 
the ownership lo the mortgagee. It cannot be faken away from him by stbeedh 
order not founded on any new transaction or change in the jural relations of the ipa) 
ties except on special grounds, such as, fraud or inevitable acufdéent,—Badi *C tite: 
naj v Babayt Khandujt, 7 Bom. 532; Ramchandra v, Bahiru, P. J. for ae 8, 72. | 


Instalments become payable—only af er the dale of the appeliateraecree i in case 
there is an appeal. —~Darnbhai v Bechar eset) 29 Bow. ,L. R 196. & af ¢ 


Order for payment by instalments _ dda be made by Hheicdttt carrying out the 
decree in the course of {he proceedings uhder! the decree. Bi ivalhibal v. Hari 
Raoji, 19 Bom, 348, 


8 ‘ ’ 


Interest may be allowed from institution of buit--—In singling an order as Lo pay~ 
ment by instalment the Court shall direct how those instalments with interest are to be 
paid. The language dogs not negative the right lo future interest which is allowed by 

, the general Jaw.—Sakharay v. Dagdu, 14 Bom. L. R. 739, 


4 


Sec, 15-B.] RELIEF ACT, 1879, 23 


Instalments cannot be granted—to a person who was not an agriculturist at the 
lime of the decree (for redemption, foreclosure or sale), The judgment-debtor ac- 
quiring the status of au agriculturist subsequently 1» nol entitled to the benefit of sec. 
15B —Deou v, Reyappa, 24 Bom. Ta, Re 379, 


Bul where the defendant was described in the plaint as a husiness«eman and 
where a decree was passed ea-parle against him; held, that he can in execution pro- 
ceedings show thal he was an agricullurist al the date of the decree and claim instal- 
ments.~-Rudrappa v. Chanbasappa, 26 Bom. Le R. 158, 


Similary where an ev-parte decree is passed against the defendant he can claim 
instalments pleading to be entitled to the status of an agriculturisl even though he did 
nol claim the privileges in previous darkhasts arising out of ihe same decree.--Nara- 
yan v. Dhondu, 20 Bom. L. Rs 205, 


The privilege can be allowed cven to the legal representative of the deceased 
against whom an ea-parte decree 1s passed if he proves that he was an agricullurist 
al the date of the deciee,—Siudray vu. Renaki, 27 Bow, LR. 1400. 


Mortgagee is not liable to be redeemed before the specified period—at the 
wish of the mortgagor if under a decree passed in a redemption suit under this Act a 
mortgagee is to continue in possession of the mortgaged property for a definite time,— 
Ramchandia v, Kondajt, 22 Bom, 221. ‘ 


In a decree for sale instalments can be ordered—so Jong as the decretal amount 
continues to be payable under that decree. Ina dcreee for sale even after it is made 
absolute the amqunt for which the decree was passed is still payable, —Mancherp: v, 
Thakordas, 31 Bom. 120 


Order for awarding interest—up {o the date of realization of the mortgage debt 
is in the discretion of the Courl—Nathy v. Pasir, 33 Bom. 450, 


‘Court has power to allow ipterest—io worlgagee and. to direct him to account 
for nesne profils from the date of suit filk restoration of possession.—Mahamad 
Epa hi v Shaikh Mahomad, 44 Bon, 372. 


Mortgage decree.—A decree in a redemption suit under the provisions of this Act 
provided that on mortgagor paying a certain amount within twelve months he would 
be entitled to redeem orin default the mortgagee should recover the amount by sale 
of the mortgaged property; /eld that suit by mortgagor to redeem, in which a decree 
nisi has been obtained and not made absolute agamsl him by the mortgagee is not 
res gudicala against him as to extinguish his equity of 1edemplion, when from fhe 
description of the decree it appears that decree is substantially a decree wisi and is 
not one of those peculiar variants which can be made under sec 15B of this Act, 
Section 15B gives the Judge power to depart from the ordinary terms of decrees for 
redemption, foreclosure or sale and to make special terms and spécial provisions. 
When special terms and special provisions are not made, a deciee although it is made 
jn a suit which comes under this Act is a decree of the ordinary kind. —Ramy v, 
Pandhartnath, 43 Bom. 477. 


Mortgage decree.—-Under sec, 15B is not a decree mise which requires to be made 
final,—Suklya v. Sublal, 25 Bom, L, R, 1214. ; 


pplication to make the decree final—t der or. 34 rule 5 (2) of the Givi] Proce~ 


ree 


due Code, 1908, § no necgssary for making an application for sale of the necessary 
portion of the property under sec, 15B.—Kashinath v. Ranta, 40 Bom. 492. f 
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15C., (z) The Court may, if it thinks fit, in any suit for the 
possession of mortgaged property under scclion 3, 


Y ayment ; in ; on 
Hie De eat for Clause (y), instead of passing a clecree for posses- 
possession of mortgaged sion of that property, pass a decree directing that 


ee: the amount payable by the mortgagor shall be 
payable in such instalments, on such dates and on such terms as to the 
payment of interest, and as to the appropriation of the profils and ac- 
counting therefore, as it thinks fit. 


(2) Ifa sum payable under any such direction is not paid when 
due, the Court may, if it thinks fil, instead of making any other order 
which it is empowered to make tor the realization of that sum make an 
order directing that the mortgagee be put in possession of the whole or 
any portion of the property mortgaged. 


Commentary: 


Object.—This section applies only when the suit is for the possession of mort- 
gaged property. It does not apply when the relalion between the parties is not that 
of mortgagor and mortgagee but that of landlord and tenant.—Mulchand v. Ravjt, 


P, J. FOR 1883 p. 184, 


15D. (rz) Any agriculturist whose property is mortgaged may sue 
for an account of the amount of principal and 


Mortgagor may sue for , oe : 
ek calmed interest remaining unpaid on the mortgage and for 


account, 
a decree declaring that amount. 


(2) When any such suit is brought, the amount (if any) remaining 
unpaid shall be determined under the same rules as would be applica- 
ble under this Act if the mortgagee had sued for the recovery of the 
debt. 


(3) At any time before the decree in the suit is signed, the plaintiff 
may apply to the Court to pass a decree for the redemption of the 
mortgage, or the mortgagee, if he would then have been entitled to sue 
for foreclosure, or sale, may apply to the Court to pass a decree for fore- 
closure or sale (as the case may be), instead of a decree merely declar- 
ing the amount remaining unpaid, and the Court may, if it thinks fit, 
grant the applications 


(4) The provisions of section 15B shall apply to any decree passed 
under sub-section (3). 


Commentary. 


Genesis—A suit for an account was originally devised chiefly in order to enable 
agriculturists, whose lands had passed from them by usufructuary mortgage to learn 
how their account stood and’ recover their land by paying instalments if necessary. 
The High Court, however, in 1881 in Shankaiappa v. Danappa, 5 Bom. 604, having 


Se, 15-D.] RELIEF ACT, 1879. 2a 


decided that secs. 16, 17 and 20 only applied to debts not secured by mortgage, the 
necessity for legislation in the following directions was felt :-— 
a] 
(1) Affirming the right of agriculturisl-mortgagors to sue for an account from 
the creditors. 


(2) Allowing such mortgagors to pay off their mortgage-debts ascertained under 
the equitable provisions of seclions 12,13, and 741A of the Act, by instalments 
whether the decrees passed are those referred to in section 16 of section 20 of: 
the Act, 


This section allows a mortgagor to split his remedies—by providing in effect 
that if he sues the mortgagee for an account he will not be precluded from suing hin 
subsequently for redemption. —Laluchand v. Girjappa, 20 Bom. 469. 


N B.—Or. 2 1.3 of the Code of Civil Procedure, 1908, provides that every suit 
shall include the whole of the claim which the plaintiff is eniitled to make in respect 
of the same causes of action. He shall not be entitled to split his cause of action into 
parts and bring separate suits in respect thereof. 


Where a mortgagor executes several mortgages—on the same properly and 
sues tor an account on one mortgage, if the Court takes account of the one mortgage 
only the mortgagee is not barred from bringing a smut for his amount due on another 
mortgage.—Mahadev v. Shiidharbhat, 27 Bom. L, R. 488. 


Claims for account of mortgage transactions cannot be combined with claima 
for account of monetary deglings.—The plaintiff cannot seek to import the reheg 
to which he is entitled by way of redemption under sec. 15D into his claim for an 
account under sec. 16, and thus to get the benefit of suxplus pfofits remaining in the 
hands of the mertgagees under the usufpuctuary mortgage. The accounts must be 
taken treating the mortgage account as, entirely separate from the promissory note 
account, so that the lender mortgagee will not be accountable for surplus profits 
received by him afler the date when it has heen found thal the mortgage claims were: 
satished.-Lasmandas m Baban, 16 Bom. L. R. 671; Janoj: vw Janopy, 7 Bom. 185 
and Ramchandra v. Janardtn, 14 Bom 19. followed), 


In suit for account by mortgagor the title of the person in possession may be 
inquired tinto+~in order to determine whether the profits were held by the pdskessor 
as mortgagee and therefore, to be placed to the credit of plaintiff's account—Rama 
v, Karimkhan, P, J. FoR 1885 pv. 112, 


A suit under this section cannot however lie—where the issue whether or not a 
mortgage was in existence has tv be inquired! ihto.—Krishnaji v, Sadanand, 26 Bom, 
L. R. 344. Xs 


The appellate Court can pass a redemption decree—for the plaintiff on his 
application when on a suit for an account of'the mortgage and the amount found due 
‘was declared by the original Court, The decree of the Lower Appellate Curt 
becomes the decrce in the suit which is to be exccuted in execution proceedings and 
theréfore, the words "' the decree in the suit’ in sec 15D cl. (3) of the Act mean not 
onlythe degree of the original Oourt but ttlat of the Court of Appeal also.—-Nawlaji v. 
Raniah Bom. L. R. 1245. 


All mortgage bonds by which charges are created on the property—should be 
indwnllslin'4 giiit for an ‘account! and i the total amount is found to exceed Rs. $00 
thd cave! wilt nod fale hides chipter HE Uitéxedatiy"Rs, S/odo" the’ #f4t’ class Su- 
vordinate Judge alone has jurisdiction »-Babiyi v. Bait 16tBomi 361: 
4 
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16. Any agriculturist may sne for an account of money lent 
Aaeanipatcdsteare aay or advanced to or paid for him by a creditor, or 
sue for accounts, due by him to the creditor as the price of goods 

sold, or on written or unwrillen engagement for 
the payment of money, and of money paid by him to the creditor, and 
for a decree declaring the amount, if any, still payable by him to the 
creditor. 


When any such suit is brought, the amount (ifany) payable by 
. the plaintiff shall be determined under the same 
Amount of debts in such ; : 
cases to be determined rules as would be applicable under this Act 
according to foregoing ifthe creditor had sued him for recovery of 
provisions. ene: 


Commentary. 


Object——This section introduces a novel provision empowering the debtor, especi- 
ally when he has a long account, to sue his creditor for a declaration of the amount 
really due to him. It is intended to enable the rayat to know how he stands with his 
creditor to prevent his being deeply involved without his knowledge, 


Debts not secured by mortgage—are debts im respect of which an account may 
be sued for under this section and it is in respect of such debts that sec. 17 authorises 
an order for payment by instalments. —Shankarapa v. Danapa, 5, Bom. 604. 


General account of money dealings—between an agriculturist and the lender 
can be taken under this section which enables him to sue for a bare declaration of the 
amount, Naturally he does not require any further relief than thal. The plaintiff 
does not wish to be authorised to pay if the payment is inconvenient to him as soon as 
the amount due 1s ascertained. — Lawmaudas v, Baban, 16 Bom.-L, R, 671. 


Note—The amount should be delermined under the rules embodied in sections 12,13, A and 714 of 
of this Act, 


17. A decree passed under section 16 may, besides declaring the 
amount due, direct that such amount shall be 

Decree under section 16 d il edit peg ay 
may provide for payment Paid by instalments, with or without interest; 
by instalments. Execution and, when any such decree so directs, the , plain- 

of decrees under this sec. | 

tiff may pay the amount of such decree, or the 

a ‘ sgt, 
amount of each instalment fixed by such clecree, as it falls dué, into 
Court, in default whereof execution of the decree may be enforced by 
the defendant in the same manner as if Ne had obtained a deores i in 


a suit to recover the debt. . i 
5 


18. The plaintiff in any suit instituted under section 16 imay at, 

., , any stage of such suit deposit in Court such sum 

LSchigecetn ail ag of money as he considers" #4! satisfaction in full 
of the defendants clai akainst him. 

Notice’ of the deposit shall be given by fie” Gourt to the defendant, 

and the amount of the deposit shall (unless the court otherwise dir ects) 

be paid to the defendant on his application. ts 


‘ 


SEC, 19.) RELIEF ACT, 1879. 27 


No interest shall be allowed to the defendant on any sum so 
deposited from the date of the receipt of such notice, whether the sum, 
-deposited be in full of the claim or fall short thereof. 


Commentary. 


Scope.—This section applies only to suits instituted under section 16. It does not 
apply to suits relating to morigage under section 15D. 


Note.—Compare the provisions as {q payment made inio Court under the Code of 
Civil Procedure 1908, Or. 21, rule 1 But there the payment by the defendant into the 
Court is contemplated while in this case it is to be made by the plaintiff, ' 


19. [Power to discharge judgment-debtor. Power to direct insti- 
tution of insolvency proceedings.| Repealed by Act VI of 1895, s. 3. 


20. The Court may at any time direct that the amount of any 


a3 decree passed, whether before or after this Act 

Power to fix instalments ‘ ‘1 ‘ és 
in execution. comes into force, against an agriculturist, or the 
portion of the same which it «directs under sec- 


tion 19 to be paid, shall be paid by instalments with or without 
interest. 


Commentary: 


Scope. —This section is bul an amplification of the powers given to the Court by 
rule 11, or, 20 cl. (2) of the Code of Civil Procedure, 1908 with this difference that under 
the Code the Court allows instalments provided the decree-holder consents while this 


section allows the same irrespective of the consent of the decree-holder, 
‘ 


This section cannot be applied to mortgage-decree,—Balkrishna v. Duyanoba, 
P, J. for 1889 page 25. It was held in Manchar}t v. Thakordas, 8 Bom. L. R. 963, 
(1906) that section cloes nol apply to suits on mortgage-decrees, for which provision 
is made in sec, 15D of this Act 


Status of agriculturist,—-This section cannot apply to a case of a person who was 
not an agriculturist when the decree was passed, whatever his status may be there- 
after when execution comes to be taken out against him.—Balchand v. Chumlal, 37 
Bom. 486. : 


This case was followed in Mulji wv, Goverdhandas, 24 Bom. L. R. 1291 (1922), 
where it was held that the defendant who was not an agriculturist at he date of the 
decree could not in execution proceedings raise the question that he was an agricultue 
rist at the date of the decree. ' 

Note.—In this case an ex-parie decree was passed in favour of the plaintiff on the 
original side of the High Court, which could not have jurisdiction had the defendant 
been an agriculturist, There the Court held that it must be taken that it had been deci- 
ded in the suit that the defendant was not an agricullurist, so that it was res-;udicala 
in execution proceedings, 


Court's, power to grant instalments,—Section 20 of this Act contemplates that 
even when a decrée has been passed which does not allow instalments, the Court , 
shall have power to allow instalments in execution —Ba/ Diwali 0, Girdhar Gouudram 
10 Bom. L, R, 577 (1908). 
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oro 


But it does not authorise a series of instalment orders each one varying from the 
preceding. —Batkrishna v. Abayi, 12 Bom. 326. 


Application to file an award,—Suit to file an award is nat 4 suit of the descrip~ 
tion mentioned in Section 3 of the Act and is not one of the kind referred to in this 
Section.—_Lasian v. Ramabai, 28 Bom. L. R. 736 ( 1926). 


N. B.—The reference to sec, 19 is made nugatory by the repeal of that section 
by Act VI of 1895, 


21. No agriculturist shall be arrested or imprisoned in exegution 
Arrest and imprison. of a decree for money passed whether before or 
Ment in execution of dec thy : 
vec for oney ahouahed: after this Act comes into force, 


‘Commentary. 


Object.—Inquiries into the cases of the Dekkhan riots which preceded the passing 
of the Act showed that the power obtaining arrest and imprigsonment—a barbarous 
device to meet the case of a debtor's concealing his property or refusing to give it up— 
gave the creditor the means of extorting almost any terms for his forbearance in 
exercising it. This section was therefore, enacted with the object of depriving the 
creditor of these powers. 


Agriculturist at the time of arrest.—If a person sought to be arrested in execu+ 
tion of a decree for money is an agriculturist at the time of the arrest is exempt even 
though he was not an agriculturist at the date of decree.—Hira v. Daula, 28 Bom. 
L, R, 539 (1926). 


Status of Agriculturist when to be pleaded.—A judgment-debtor who did not 
plead that he was an agriculturist though he was present at theihearing of the suit can 
plead the status of an agriculturist under sec. 21 of this Act if arrested in execution of 
the decree—Ambanna v, Kallappa, 28 Bom. L. R, 567. 


Decree for money.—-A decree awarding costs is a decree for money, — Yesw v. 
Wantan, P. J. FOR 1881, P. 316, 


22, Immoveable property belonging to an agriculturist shall not 
be attached or sold in execution ‘of any decree 

Fmmoveable property ex- f 
empted from attachment © order passed whether before or after this Act 
aa specife Comes into force unless it has been ,specifichlly 
mortgaged for the repayment -of ‘the debt to 
which such decree or order relates and: the security still subsists, 
Fo. the purposes of any such attachment or sale as aforesaid standing 


crops shall be deemed to be moveable property. ergs 


But the Court, on application or Of its own inétion, .m smay, when 
passing a decree against an agricuiturist or in the course of any pro~ 
ceedings under a decree against an agriculturist passed whether before 
or after this Act comes into force, direct the Collecter to' take posées-! 
sion, for any period not exceeding seven years, | of any such property 
of the judgment-debtor to the possession, of ‘which ‘he is entitled, and, 
which, in the opinion of the Collector, is not required for his support 
and the support of the members of his family dependent on him, and 


Sec. 22.] RELIEK ACL, 1879 29 
the Collector shall thereupon take possession of such property and 


deal with the same for the benefit of the decrec-holder in manner pro- 


vided by section 29. 
The provisions of section 31 shall, mutalis mutaradts, apply to any 


property so dealt with. 
Commentary. 


Object.—The passing of land of agricullurisls inlo the hands of monvy-lenders 
who as experience showed, totally neglected cultivation, affected the well-being of any 
agricultural country like India, It was deemed therefore, necessary (0 restrict the 
sale of the lands of agriculiurists who as a class were heavily indebted and ignorant, 


in execution of decrees by giving them special protection. 

Issues under this Section.—(1) Was the land specilically morlgaged for the 
repayment of debt ? 

(2) Does the decree or order relate to that debt ? 

(3) Does the security still subsist ? 

Balset v. Dhondo, 26 Bom. 33. 


Immoveable property—shall include land, benefits to arise oul of land and 
things attached to the earth or permanently fastened to anything attached lo the 
earth.—S, 3 (25), THe GENERAL CLausEs Act, (X oF 1897), 


Equity of redemption—is held to be immoveable property—Mahalavn v. Kusaji, 
18 Bom, 739, 


Standing crops can be attached, —Being usually a kind of legitimate security for 
an advance for the purposes of cullivalion, standing crops are kept accessible for 
attachment, F 


Exemption from attachment and sale of immoveable property.-~Jucjénant= 
debtor who is an agriculturist at the lime of allachment can plead exemption from 
attachment of his immoveable property although it might have heen decided in the 
suit that at the time the decree was passed he was notan agriculturist.—Balkrish na 9, 
Sarupchand, 28 Bom. L. R. 656 (1926). 


Heirs of an agriculturist judgment-debtor cannot be proceeded against under 
sec, 22.—(2) In case of the death of a judgment-debtor who was an agriculturist, 
his property in the bands of his heirs cannot be taken possession of by the Collector 
under the directions of the Court. Hirdchand vu Hausabai, 25 Bom. L. R76 (1922), 


Exemption from attachment does not extend to non‘agticulturiat heirs. - ‘Though 
for execulion purposes propetty of a deceased agriculturiat is treated as the estate of 
the deceased in the hands of his legal representative il must be taken to belong mt the 
date of attachment to the legal representative. Unless he is shown to be an agricul- 
turist the provisions of sec, 22,cannol be held to apply.—Maruti v, Marland, 24, Bom. 
L. R, 749 (1922). 


_ The exemption from sale of a house—of an agriculturist is not confined to cases 
of cdhtractual debts but extends to restitution proceedings under s, L44 of the Code of 
Civil procedure, 1908.—Mahadev n. Rata, 40 Bom, 194. : 


' 


Immoveable property of an agriculturist—can be allached and sold in oxegution 
“of an order under sec, 386 of Criminal Procedure Code to recover the fine. Collector 
of Satara v. Mahadu, 28 Bom, L, R, 1231. 
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22A. (J) When any immoveable property belonging to an agricul- 
turist has been sold by public auction under the 
reece, HIV of 1882, provisions of scction 325 of the Code of Civil 
Procedure, the sale may within thirty days from 
the date of the auction be set aside by the Collector, if he considers 


the price bid by the purchaser to be inadequate. 


(2) When the sale is so set aside the purchaser shall be entitled 
to receive back his deposit or his purchase-money, as the case may be, 
and the Collector may re-sell the property by public auction or private 
contract, as he thinks fit. Every such re-sale shall be deemed to be 
a sale imder the provisions of section 325 of the Code of Civil Prove- 


dure. 
Commentary. 


Object, —Land in this country was liable Lo be sold in execution of a decree of a 
Civil Court for whatever price it might realize alan auction sale. SS. 320 to 325C 
(now ss, 68, 70 and 72 and Schedule 1 of the Code of Civil Procedure, 1908) of the 
Code of Civil Procedure, 1882 made provision for preserving the old landed gentry 
of the couniry. : 


This section gave additional powers to Collectors with regard to auction sale of 
lands belonging to agriculturists. 


The Collector isto conduct sales—of the immoveable property of agriculturists 
in accordance with the rules laid down in para 10 of Schedule II of the Cade of Civil 
Procedure, 1908. 


23. No provision of this chapter shall apply to the proceedings 
in the Courts of Village-munsifs unless such 

Chapter not to apply to a : 
Village-munsifs’ Courts) Provision has been specially extended thereto 


under the power hereinafter conferred. 





CHAPTER JV, 
Or INSOLVENCY. 


24. Every Subordinale Judge shall have the powers conferred 
; by sections 344 to 359 (both inclusive) of the 
fave faaicioan saa Code of Oivil Procedure, as modified by the 
culturists’ cases. provisions next hereinafter contained, for the 
purpose of dealing with applications under the 
Code of Civil Procedure or under this Act to have agricultutists re- 
siding within the local limits of his ordinary jurisdiction declared 
insolvent and proceedings taken under orders passed under the second 
clause of section 19; and, except as provided in Chapter VII of this 
Act, no.such application or proceeding shall be dealt with by any other 
Court, 


sre, 25.] RELIEF ACT, 1879, 31 


Commentary. 


The ordinary Insolvency Law—ol the country as laid down in the Provincial 
Insolvency Act, 1920 is talculated alike to give security to the creditors and protec- 
tion and relief to the honest but unfortunate deblor, who being placed in those 
peculiar circumstances when his assets are nol equal to his habilities, by sarrender- 
ing his property to the benefit of lhe creditors is in turn relieved from liability in 
regard lo his dcbt, 


Object of the Chapter—To declare an agriculturist insolvent when he 1s sa; lo 
seta reasonable time before him during which he shall work himself free and 
reserve the means therefor and eventually to start him afresh with the lesson of 
experience, s¢em more sensible than to lock him up for a time while his family are 
starving and then turn him adrifta beggar. To the creditors certainly the former 
course will be profitable, as also to society. It would be a pity to lose any effort for 
converting the rayats into a happy, independent community of small proprietors or 
for securing to them the benefit of the boons Government intended for them. 
Another consideration is thal crime increases in the country where the rural popula. 
tion is discontented and rack-rented; and, to say nothing of the political danger 
involved, the difficulties of administering such a Province are much advanced. For, 
these considerations it was thought necessary that Collector, the Chief Executive 
Officer of the District should be empowered to liquidate the debts of encumbered 
agriculturists without the immediate sale of their lands and so to preserve the 
communily of sma}l proprietors and to endeavour lo assist ignorant and indebted 
rayats in recovering their solvency and to save them from the ngour of the law by 
means of special legislation. 

Note—The provisions of sections 344 to 359 of the Civil Procedure Code 1882 relate Lo the insolvent 
debtors but they are repealed by the Provincial Insolvency Act of 1907 which in its turn ts repeated by the 
Provincial Insolvency Act, 1920 But {lis laid down In section 82 of the Provincial Insolyency Act 1920 
that nothing In that Act applied lo cases Lo which Chapler IV of the D A R Act, 1879 has been applicable 

Subordinate Judge.-—The Provincial Insolvency Act, 1920 section 3 lays down 
that the District Court and a Sub-ordinale Court specially invested with insolvency 
jurisdiction alone shall have jurisdiction in insolvency matter. 


25. Any agriculturist whose debts (if any) amount to fifty rapees 

A eieslisiatowiaylepely or upwards may apply to any Subordinate J udge 
for adjudication in cases Within the local limits of whose ordinary jurisdic- 
not provided for by Code. tion he resides to be declared an insolvent, 
' though he has not been arrested or imprisoned, 
and though no order of attachment has issued against his property, in 


execution of a decree. 


* 


’ 


Commentary: 


*Scope—This section provides a very liberal Insolvency Procedure for the 
agriculturist-deblor. It is sufficient under this section, that the applicant is an agri- 
culturist and that his debts amount to Rs, 50 or upwards. 

Under the Proyinsial Insolvency Agt 1920 the following conditions are neces: 
_ sary for a débtor to present au insolvency petition, namely, . 


(e) He myst be unable lo pay his debts and his debts must amount to Rs, 500s 
! : 4 


or 
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(b) He must be under arrest or imprisonment in execution of the decree of 
any Court for the payment of money. 


or 
(c) An order of atlachment in execution of such a decree having been made 
must have been subsisting against his property.—Sec. 10, Provincial Insolvency 
Act, 1920. 

26. Notwithstanding anything contained in section 351 of the 
Code of Civil Procedure the Court shall declare 
an aguiculturist an insolvent if i is satisfied that 
heis in insolvent circumstances, and that the 
application to have him declared an insolvent has been properly made 
under section 344 of the said Code or section 25 of this Act. 


Modification of section 
351 of the Code 


27. No person other than the Nazir of the Court shall be appoin- 
ted as Receiver, and no Receive: shall be enti- 


Receiver. poe 
tled to commission. 


Commentary. 


The Court is bound to declare an agriculturist insolvent if he is really in insol« 
vent circumstances without having regard to any act of bad faith or recklessness on 
the part of the debtor. The Court none the less has power to punish the dishonest 
debtor for any such acts of bad faith committed by him.—Cf Snes. 24, 27, and 42 or 
WHE PROVINCIAL Insolvency Act, 1920, 


Notes,—Section 344 of the Code of Civil Procedure, 1882, has been repealed hy 
the Provincial Insolvency Act 1907, This was repealed by the Provincial Insolvency 
Act, 1920. Section 13 of the Act requires the following particulars in an insolvency 
pelilion presented by a deblor :— 


(a) astatement thal the debtor ts unable to pay his debts ; 


(b) the place where he ordinarily resides or carries on business ar personally 
works for gain, or, if he has been arrested or imprisoned, the place where he is m 
custody: ; 


(c) the Court (if any) by whose order he has been arrested or imprisoned, or 
by which an order has been made for the attachment of his property, together with 
particulars of the decrce in respect of which any such order has been made ; 


(d) the amount and particulars of all pecuniary claims against him, together 
with the names and residences of his creciitors so far as they are known to, or can by 
the exercise of reasonable case and diligence be ascertained by him ; 


{e) the amount and particulars of all his property, together with— 


(i) a specification of, the value of al? such property not consisting of money ; 
(i) the place or places at which any such property is to be found, and 


(iii) adeclaration of:his.willingness taplage athe disposal ofthe Court all 
such property: save jn. soifay as it dneludes. such particulars (not being 
his books of account) as are exempted by the Code of Civil Procedure, 
1908, or By an} offer dnactivént’ for ine'titne being fh forée from 
liability to attachment and sale in execution.of a decrec : 7 
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. (f) astatement whether the debtor has on any previous occasion filed a peti- 
tion to be adjudged an insolvent, and (where such a petition has been filed).— 
(i) af such petition has been dismissed, the reasons for such dismissal, or, 
(ii) if the debtor has been adjudged an insolvent, concise particulars of the 


insolvency, including a statement whether any previous adjudication 
has been annulled and, if so, the grounds therefor. 


N. B.—For the effects of an order of adjudication see sec, 28 of the Provincial Insolvency Act, 1920, 


28. In determining under section 352 of the said Code the 
amount of any claim of the nature referred to in 
section 12 of this Act due by an insolvent agri- 
culturist, the Court shall proceed i in the manner prescribed by sections 
12 to 15 of this Act, both inclusive. 


e 
Proof of debts. 


Commentary. : 


Notes.— Where ihe original clam is of the nature mentioned in Sec. 3, cl, (w) 
(the defendant being an agriculturist) and in section 3, cls. (y) and (2) the Court shall 
go into the hislory of the debt under Section 12 and shall take account under 
section 13 in determining the amount ofthe debt. Sections 14 and 15 are repealed; 
however the rate of interest allowable on taking an account should be determined as 
laid down in Section 71A of the Act. 


N, R—Section 352 of the Code of Civil Procedure, 1882 1s repealed by the Provincial Insolvency 
Act, 1920 
29, No immoveable property of the insolvent shall vest in the, 
Receiver; but the Court on application or of its 
Immoveable property not : 
do vest in Recciver, bul Own motion, may direct the Collector to {ake 
cord a managed for be into his possession, for any period not exceeding 
seven years from the date on which the Receiver 
has been appointed, any immoveable property to the possession of 
which the insolvent is entitled, and which, in the opinion of the Collec- 
tor, is not required for the support of the insolvent and the members of 
his family dependent on him, and, subject to any rules the Local Go- 
vernment may from time to time make in this behalf, to manage the 
same for the benefit of the creditors by letting it on lease or otherwise: 


Provided. that, if the insolvent or his representative in intérest at 
any time pays into Court the balance of the scheduled debts then un- 
paid, he shall, subject to any rights created in favour of other persons 
by the Collector, be entitled to recover possession of such property. 


A Collector managing property under this section shall during the 
management have all the powers which the owner might as such have 
légafly exercised, and shall receive and recover all rents and profits of 
such property, and for the purpose of recovering such rents and profits 
shall have, iti addition to any powers possessed by an owner, all powers 
possessed by a.Collector for securing and recovering the land-revenue 
due to Government except the powers mentioned in the Bombay Land 


Revenue Code, 1879, section 150, clauses (4), (d) and (e). 
si 
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Nothing in this section shall authorise the Court to direct the Col- 
lector to take into his possession any houses ,or other buildings be-. 
longing to and occupied by an agriculturist. 


Commentary: 


‘On application or of its own motion.'—The provisions of this section and section 
30 empower the Court to order the Collector to deal wilh the immoveable property of 
an insolvent agriculturist in cerlaiu ways for the benefit of his creditors, They are 
intended to enable the Court toacl on ils own motion; otherwise the provisions of 
this and the following sections are likely to prove almost a dead letter, ~Statemren! of 
Objects and Reasons, (The Amending Act XXII of 1882). 


Secured debts—mean a debt for which a person holds a mortgage, charge or 
lien on the property of the debtor or any part thereof as the security for the debl.— 
Cf the definition of “Secured Creditor” given in section 2 cl. (e) of the Provincial Insol~ 
vency Act, 1920, 

Allowance to insolvent.—The Court from time to lime can make allowance lo 
the insolvent out of his property for the support of himself and his family—Sec, 66 
Phouvrncial Insolvency Act, 1920. 


Subject to any rules.—For rules for the management of immoveable property 
by the Collector (See the larger edition by the author), Powers for securing and 
recovering revenue duc to Government are detailed in secs. 140, 141 and 144 of the 
Bombay Land Revenue Code, 1879, 


Arrears of land revenue may be recovered—(a) by serving a written notice of 
demand on the defaulter under section 152 ; 


(b) by forfeiture of the occupancy or alienated holding in respect of which, 
the arrears are due under Section 153 ; 4 

(c) by distraint and sale of the defauller's moveable properly under section 154; 

(a) by sale of the defaulter’s immoveable property under section 155; 

(2) by arrest and imprisonment of the defauller under section 157 and 58; 

(f) in the case of alienated holding consisting of entire villages, or shares of 


villages by attachment of the said villages, or shares of villages, under section 159 lo 
162.—Sec. 150, Bombay Land Revenue Code 


Note:—The powers mentioned tin cts (b), (d) and (e) are not lo be exerelsed by Lhe Collector while 
managing property under this section \ 
30. When any scheduled debt is secured by a morigage of any 
portion of the insolvent’s immoveable property, 
the Court, on application or of its own motion, 
may direct the Collector if he can obtain a premium equal to the 
amount of such debt by letting such property for a term not exceeding 
twenty years, to let such property, and, if he cannot so obtain such 
premium to sell such property under section 325 of the Code of Civil 
Procedure. , 


Where property is let under this section the premium shall be ° 
applied to the payment of the debt, and the rent, if any, shall for a- 
period of seven years from the date of suoh letting be paid to the Re 
ceiver and thereafter to the insolvent or, his representative in interest. 


Secured debts. 
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‘ 


When property is sold under this section, the sale-proceeds shall 
be applied, first, to the payment of the debt, and the balance, if any, 
shall be paid to the Receiver. 


Commentary: 


Notes —Sec. 325 of the Code of Civil Procedure 1882, is reproduced in para 10 of 
Schedule III of the Code of Civil Procedure 1908 It runs thus ~— 


Véhere the Collector sells any property under this schedule, he shall put if up to 
public auction in one or more lots, as he thinks fit, and may— 

(a) hx a reasonable reserved price for each lot; 

(b) adjourn the sale for a reasonable time whenever for reasons to he recorded 
he deems the adjournment necessary for the purpose of obtaining a fair price for the 
property. nl 

(c) buy im the properly offered for sale, and re-sell the same, by public auction or 
private contract, as he thinks fit. 

a 
31. So long as any management under section 29 or letting 
under section 30 continues, the insolvent and _ hig 
Insolvent incompetent sas ae * : 
to sell, etc, property Tepresentattve in interest shall be incompetent 
Sree under sections tq mortgage, charge, lease or alienate the pro- 
perty managed or lei, or any part thereof. 


32. When the balance available for distribution among the 
Sve guiatacniaabunar scheduled creditors under section 356 of the said 
ged. Code has been distributed, the claims of such 

creditors shall be deemed to have been dischar. 
ged, except as regards the right to share in the profits of any property 
managed by the Collector under section 29, or let by him under sec- 
tion 30. 


Commentary. 


Object.—If a man’s debts are so heavy that he cannot clear them off in the Lime 
indicated in the last section, it is better that he should get a discharge for the balance 
than that he should drag on as a slave without hope of freedom or stimulus to exer- 
tion— Vide Hon'ble Mr. Hope's Speech; Proceedings in Governor-General’s Council, for 
1879, Vol. XVII p, 152, 


33. No appeal shall lie from any order passed under this chapter 
except orders passed in exercise of the power 
1. 

appenls bared conferred by section 359 of the Code of Civil 


Procedure. 


Commentary. 


Noté.—Section 359 of the Code of Civil Procedure 1882, is repealed by the Pro- 
vinclal Insolvency Act, 1920. The provisions regarding appeals are’ given in sec. 75 of 
the said Act. ty 
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CHAPTER V. 
Or VILLAGE-MUNSIFS. 


34. The Local Government may, from time to time, appoint any 
patel of a village or any other person possessing 
local influence in a village to be a Village-munsif 
for such village or for such village and for any 
other villages the sites of which are situate in the same district not 
more than two miles from the site of such village, and may cancél any 
such appointment. 


Appointment of Village- 
munsifs. 


Commentary 


History of the chapter.—The status of the agricultural population in India being 
much akin to that of France it was suggested that it would be possible to establish in 
the rural districts of India, and of Deccan especially, Courts simular lo those of the 
Judges de pata, in France and Switzerland. In Madras also there existed asystem of 
Village Courts. On the main lines of the Madras system the chapter relating to 
Village-munsifs has been based 


The object of this chapter-—is to place the Courts of law wilhin easier distance 
from the homes of the people, and to make them more absolute, less technical, less 
duatory and legs expensive. 

The essence of the system—is that the qualification of the office of Village- 
munsif should be based not on literary attainments, but on social status and local 
influence ; that accordingly the appointments are restricted to persons possessing local 
influence and to Patels. They deal with money suits upto the value of Rs. 10 whether 
the parties are agriculturists or nol. Professional pleaders are excluded from appear 
ing before them 


Summary of the chapter.—~In order thai a suit may be triable by a Village- 
munsif (A) (1) the suit must fall under sec 3 cl. (w).—See, 35, 


(2) the claim musi not exceed Rs. 10 in amount or value.—See, 33. 


(3) all the defendants (even non-agricullurists) must al the time of the com- 
mencement of the suit be residing within their jurisdiction.—Sec. 35. 


(4) he must not be a party to the suit or must not be personally interested — 
See. 35 


(B) no appeal lies from a decree or order passed by a Village-munsif but the 
District Judge can inspect and supervise his proceedings under sections 35 and under 
Chapter VII of this Act-—Secs. 35 and 36, 7 roe 


Note—bor Rules regulating the procedure of Village-munsifs made by Governor-General In Council 
see Jarger edition by the author 4 


35. Every Village-munsif so appointed shall take cognizance of 
suits of the description mentioned in section 3, 
clause (w), when the subject-matter thereof does 
not exceed ten rupees in amount or value, and all the defendants at 
the time of the commencement of the suit actually and voluntarily 
reside or carry on business or personally work for gain within the local, 
area for which such Village-munsif is appointed. 


Suits triable by them. 


‘ 
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Notwithstanding anything hereinbefore contained, a suit cognizable 
aids by a Village-munsif shall not be heard by any 
Jurisdiction of other 


Courts excluded. other Court: 


Provided that the District Judge may, from time to time, transfer 
Paned any suit instituted before a Village-munsif 1o his 
own Court or any other Civil Court m the dis- 
trict for trial: 

Rrovided also that no Village-munsif shall try any suit to o1 in 
which he is a party or is personally interested, or shall adjudicate upon 


any procetding connected with or arising out of such suit. 


36. The District Judge may, on a petition being presented within 
thirty days from the date of any decree or order 
of a Village-munsif by any party deeming him- 
self aggrieved by such ¢ecree or order, set 
aside such decree or order on the ground of coriuption, gross partiality 
or misconduct of the Village-munsif or on the ground that the Village- 
munsif has exercised a jurisdiction not vested in him by law and pass 
such other decree or order as he thinks fit. 

Except as provided in this Act and in section 622 of the Code of 
Civil Procedure, al decree and order of a Village-munsif shall be 


final. 


37. The Local Government may, from time to time, by notifica- 
He aemeleren tion in the official Gazette, make rules consistent 
tent fo make rules, with this Act for regulating the procedure of 

Village-munsifs and for conferring on them or any 
of them all or any of the powers for the trial of suits or the execution 
of decrees exercised by a Civil Court under the Code of Civil Proce- 
dure or any other enactment for the time being in force. 


CHAPTER VI. 
OF CONCILIATION. 


District Judge's power 
of revision. 


38. The Local Governinent may, from time to time, appoint, any 
person other than an officer of Police to bea 


Appomtment of Concili- or ; 
aes Conciliator, and may cancel any such appoint. 


ators 
ment. 
Every Conciliator appomted under this section shall be appointed 
only for a term not exceeding three years, but may on the expiration 
of the period for which he has been appointed be again appointed for'a, 
fur ae term not exceeding three years. i 
Every Conciliator so appointed shall exercise his functions fintide: 
this Act in respect of inatlers affecting agriculturists residing Within 
such local area as’ the Local Government thay, from time to time, 
prescribe. 
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The expression “officer of police ” in this section shall not be 
déemed to include a police patel appointed under Bombay Act VIII of 
1867 (for the Regulation of the Village-police in the Presidency of Bombay). 


Commentary. 


History ~The conciliation provisions are made on the lines adopted by the Courts 
of Judges de pats in France where the system had attained a great suceess, The idea 
of coneiliation was that the agriculturists should have a friend living in his neighbours 
hood who would be ready to mediate between him and his creditor, to get bim as 
favomable terms as he would get if he went to Court, while saving him the time, 
trouble and expense, involved in legal proceedings and to effect a settlempnt satisfac 
tory to both the parties who would thus pari as friends. 


Conciliators abolished.—The system of conciliation was abolished by G, R, 
No. 3478, dated 10th May 1913, J, D. as experience showed that suitable men were not 
willing to undertake dulies which would take up a good deal of their time and involve 
eonsiderable trouble, and that the post was sought only by men of lower calibre whose 
motive was self aggrandisement or self-interest. 


- 39. When any dispute arises as to, or there isa prospect of liti- 
gation regarding, any matter within the cogni- 

neaen ere Pea zance of a Civil Court between two or more 
tor, parties one of whom is an agricullurist residing 
. within any local area for which a Conciliator has 

been appointed, or when application for execution of any decree in any 
suit to which any such agricullurist isa party, and which was passed 
before the date on which this Act comes into force, is contemplated, 
any of the parties may apply to such Conciliator to effect an amicable 


settlement between them. 


40. Ifthe application be made by one of the parties only, the 
Conciliator shall take down, or cause to be taken 
down, in writing a concise statement of the appli- 
cant’s case, and shall thereupon, by summons or by such other means 
as he deems St, invite the person against whom such application is 
made to attend before him atatime and place to be fixed for this 
purpose, and shall direct the applicant also to be present al such time 
and place. 


Procedure thereupon. 


If such person fails to appear at the time first 
Day for attendance may “aa : : 
from time to time be fixed, the Conciliator may, if he thinks fit, from 
postponed. time to time, extend the period for his appearance. 


A Conciliator empowered by the Local Government in this behalf 
“may, instead of inviting, direct the person against whom the application 
is made to attend at the time and place either first or subsequently 

. fixed. 


If an applicant, or a person against whom an application is made, 
fails to be present or attend at the time and place specified in a direction 


Suc, 41.] RELIEF ACT, 1879. 39 


proceeding from a Conciliator under this section, he shall be deemed 
to have committed an offence under section 174 of the Indian Penal 
Code. 


41. Whenever all the parties are present, the Couciliator shall 
call upon each in turn to explain his case regard- 

When all parties appear tig ine pas oe A 1 sh: fe Th: 
Goacilintie: to endeavour. 1S the matter in question, and shall use his best 
to reconcile them. endeavours to induce them to agree to an aimic- 


‘i able settlement or to submit such matter to 
arbitration. 


iY 

42. “The Conciliator shall hear but shall not record the statement 
of any witness, and shall peruse any book of 
account or other document produced by the 
parties, or so much thereof as may be necessary, 
and, if any party or witness consents in writing to affirm any statement 
upon oath in any form not repugnant to justice or decency and not 
purporting to affect any third person, shall provide for such oath being, 
duly taken in the presence of all the parties. 


Conciliator to hear stale- 
ments of witnesses, etc. 


43, If on the day on which the case is first heard by the Con- 
ciliator, or on any subsequent day to which he 

at haere ee may adjourn the hearing: the parties come to any 
ting, agreement, cither finally disposing' of the matter 
or for referring it to arbitration, such agreement 

shall be forthwith reduced to writing, and shall be read and explained 
to the parties, and shall be signed or otherwise authenticated by the 


Conciliator anc the parties, respectively. 


Explanalion.—A Conciliator may be appointed arbitrator under 
this section. 


44, (rz) When the agreement is one finally disposing of the 
pra sdite amnenepiee matter, the Conciliator shall forward the samen: 
ment finally disposes of Otiginal to the Court of the Subordinate Judge 
case and in other cir- of lowest grade having jurisdiction in the place 
ae: where the agriculturist who is a party thereto’ 
resides, and shall at the same time deliver to each of the parties a 
written notice to show cause before such Judge, within one month from’ 
the date of such delivery, why such agreement ought not to be ‘filed in’ 
such Court. : 


(2) The Court which receives the agreement shall in all cases 
scrutinise the sane, and if it thinks that the agreement is a legal and 
equitable one finally disposing of the matter, and that it has not been 
made in fraud of the stamp or registration laws, it shall, after the expiry 
of the said period of one month, unless cause has been shown as afore- 

* gaicd, order sueh agreement to be filed; and it shall then take cflect as 
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if it were a decree of the said Court passed on the day on which it is 
ordered to be filed and from which no appeal lies. 


(3) If the said Court thinks that the agreement is not a legal or 
equitable one, or that it does not finally dispose of the matter, or that 
it has been made in fraud of the stamp or registration laws, it shall of 
its own motion issue process for the attendance of the parties, and if 
after such inquiry as may be deemed necessary the Court finds that 
such agreement is a legal and equitable one finally disposing of the 
matter, and that it has not been macle in fraud of the stamp or refgistra- 
tion laws, it shall order such agreement to be filed; and it shall then 
take effect as if it were a decree of the said Court passed on the day 
on which it is ordered to be filed, and from which no appeal lies. 


(4) If, on the other hand, the said Comt finds that the agreement 
cloes not constitute a legal or equitable agreement, or that it does not 
finally dispose of the matter, or that it has been made in fraud of the 
stamp or registration laws, it shall return the said agreement to the 
Conciluutor, and such Conciliater shall thereupon be bound to furnish 
on demand to the parties or any one of them a certificale under 
section 46. 


(5) The Court may in any case, for reasons to be recorded by it 
in wiiting, ftom time to time extend the period of one month allowed 
for showing cause under this section. 


45. When the agreement is one for referring the matter to arbi- 
Procedure where agrees tration, the Conciliator shall forward it io the 
ment . for reference to Court having jurisdiction in the matter. and such 

ALON, . 
ee Court shall cause it to be filed and proceed 


thereon in manner provided by sections 523 and 524 of the Code of 
Civil Procedure. 


46. If the person against whom any application is made hefore a 
Certificale to be given Conciliator cannot after reasonable search be 
to applicant if concilia~ found, or if he refuses or neglects, after a reason- 
HOnvat: able period has been allowed for his appearance- 
to appear before the Conciliator, or if he appears but the endeavour to 
induce the parties to agree to an amicable settlement or to submit the 
matter in question to arbitration fails, the Conciliator shall, on demand, 
give to the applicant, or when there are several applicants to each 


applicant, a certificate under his hand to that effect, 


47. No suit, and no application for execution of «a decree passed 
ok before the date on which' this. Act comes into 
Seto ton HF force, to which any agriculturist residing within 
entertained by Civil any local area for whigh a Conciliator has been 
seats prodaees cert: appointed is a, party, shall be entertained by any 
Civil Court unless the Plaintiff produces certificate, 
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in reference thereto obtained by him under section 46 within the year 
immediately preceding. 


Explanalion.—The expression “ Civil Court” in this section does 
not include a Mamlatdat’s Court under Bombay Act No. III of 1876 (o 
consolidate and amend the law relating to the powers and procedure of 
Mamlatdars’ Courts), 


48. In computing the period of limitation prescribed for any such 
Fon Re ne eer ee suit or application the time intervening between 
in period of limitation, the application made by the plaintiff under 

° section 39 and the grant of the certificate under 


section 46 shall be excluded. 


48A. [Repealed]. 
Local Government to 49. The Local Government may from time 
make rules, to time make rules— 

(a) regulating the procedure before Conciliators in matters not 
provided for by this Act ; 


(b) fixing the charges to be made by Conciliators for anything 
done by them under this chapter ; and 


(c) determining what record and accounts shall be kept by Con« 
ciliators and what returns shall be framed and furnished by them. 


CHAPTER VII. 
SUPERINTENDENCE AND REVISION. 


50. The District Judge shall inspect, supervise and control the 
District Judge to ins- proceedings, under Chapter II, Chapter IV and 
pect, etc. Chapter VI of this Act, of all Subordinate Judges 
and the proceedings of all Village-munsifs and Conciliators. 


Commentary. 
Object.—This seclion provicles the safeguard of a thorough stipervision in place of 
appeals, as it was belteved that all the serious abuses and trregularities would come te 
light in examination and revision, a 


51. The District Judge may— 
(a) transfer any application pending before a 


istrict g th~ ve : 
vote aren Con. Conciliator to the file of any other Concihator; 


eee. or Subordinate (b) transfer from the Court of one Sub- 

ordinate Judge to another any suit or any agrees 
ment pending before a Subordinate Judge under section 44 of this Act; 
or transfer to his-own file any suit or other matter pending before the 
Court of any Subordinate Judge under Chapter II, Chapter IV or 
Chapter VI-of ¢ 8 Act, and may dispose of the same as if he were a 
Subordinate Judgé; or 

6 
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(c) stay the proceedings in any such suit or matter, and sit to- 
or sit with Subordinate ether with such Judge asa Bench to dispose of 
Judge as a Bench for such suit or matter in accordance with the pro- 
Peer any ee: visions of this Act. 


s 


‘ Ifthe members of any Bench sitting under this section differ in | 
ppinion, the opinion of the District Judge shall prevail. 


Commentary: 


Scope.—The District Judge has power to transfer from the Court of one Subordi- 
nate Judge to another any suit or agreement pending before a Subordinate Judge 
unde: section 44 of the Act or to transfer to his own file any sult or Other matter 
pending before the Court of any Subordinate Judge under Chapter 0, TV or VI of this 
Act and to dispose of the saine as if he were a Subordinate Juage. 


52. (Zz) The Local Government may appoint an Assistant or 
ApaoituienbolAsciclant Subordinate Judge to inspect and supervise, 
or Subordinate Judges subject to the control of the District Judge, the 
to aid District Judge, nroceedings of all Subordinate Judges under 
Chapter II, Chapter IV and Chapter VI of this Act, and of all Village- 
munsifs and Conciliators in any district or part of a district to which 
this Act applies: a 4 


Provided that, if the Local Government thinks fit. the same Assis- 
tant or Subordinate Judge may be so appointed for two or more such 
- districts or parts of districts or districts and parts of districts. 


(2) The District Judge may, by order, confer upon any Assistant 
or Subordinate Judge appointed under this section, as regards any 
district or part of a district for which he is so appointed, all or any of 
the powers specified in the order which vestin the District Judge undér 
section 51. 


Commentary. 


An Assistant or Subordinate Judge—appointed under this section has powers 
to inspect and supervise, subject to the control of the District Judge, the proceedings 
af alt Subordinate Judges under Chapter II, IV and VI of this act and of Village- 
munsifs and Conciliators, 


He cannot exercise—any powers conferred on the District Judge under seo. 514 
of the Act, unless they have been conferred on him by the District Judge under cl. 2 
af the section, 


53. ‘Ihe District Judge may, for the purpose of satisfying himself 
of the legality or propriety of any decree or 
order passed by a Subordinaté Jadge in any suit 
or oth er matter under Chapter II, Chapter IV or Chapter VI of this Act, 
and forthe regularity of the proceedings therein call for and examine 


ithe recdrtl of such suit or matter, and pags such decree or order thereon 
‘as be thinks fit: ) 


OF ai 
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and any Assistant Judge or Subordinate Judge appointed by the 
Local Government under section 52 may similarly, in any district for 
which he is appointed, call for and examine the record of any such suit 
or matter, and, if he see cause therefor may refer the same, with his 
remarks thereon, to the District Judge, and the District Judge may pass 
such decree or order on the case as he thinks fit: 


Provided that no decree or order shall be reversed or altered for 
any ergor or defect or otherwise, unless a failure of justice appears te 


have taken place. 
Commentary. 


Scope.—This section has no application to suits under Chapter III of the Act 
The section, however, is not limited in 11s application lo suits to which agriculturists 
are parties, but applies to all classes under certain conditions —Gaunesh v. Krishuaji, 
14 Bom. 387. 


The formally expressed decision upon the point that the plaintiff is an agricul- 
turist—is a preliminary decree wilhin the meaning of sec. 2 of thé Civil Procedure 
Code, being an adjudication which so far ‘as regards the Court expressing it conclu- 
sively determined the rights of the parties with regard to the manner in whicl 
accounts between them should be laken notwithstanding the written contract that they 
have entered into before suit.—Avishnazi v. Maruti, 12 Bom. L. R. 762. 


Notice to parties.—I{ is an elementary principle which is binding on all persons 
who exercise judicial or quasi-judicial powers thal an order should nol be made 
against a person's interest without there being given to him an opportunity of beuig 
heard.—Rupchand v. Balvant, 11 Bom. 5913; In Maharaj Kumar v. Mohunt Ganesh, 
8 Bom. 719. 


1. Powers of Revision of the District or Special Judge.—The Special Judge cam + 
interfere in questions of fact if he considers it necessary in interest of justice lo do so. 
—Usmanbhai v, Imvabhai, P J. vor 1893 v. 148 ; Rayachand v. Siiltan, 18 Bom. 347, 


2. The Special Judge has a Revidionary power in all cases where a failure of 
justicé appears to have taken place.-Gurubasava v. Chanmalappa, 19 Bom. 286, * 


3. The Special Judge has power to vary the order of the Lower Coutrt— 
Batkrishna vw Mahadev, 22 Bom. 520. 


4, A Special Judge has power to interfere with an improper as well as an illegal 
decree or order.—Sidiu uw Balr, 15 Bom. 180. , 


5. The Special Judge has power lo remand a case. —Konduimal v. Kashuba, PJ, 
FoR 1881p. I. ; He 


6. The Special Judge has power 1o review an eX-parte order made by hin. 
Ramchandra v. Dratpady, 20 Bom. 281. 


7. The Special Judge has power to call for and examine the record of the suil,— 
uktaji v. Manaji, 12 Bom. 684. *, 


8 The District Judge has power of réference—on a question of law or usage?’ 
of on a construclion of document arising in a cage under this Chapter.—See, 54 of the 
DAR. Act, : 


9, ‘The District. Judgd or the Special Judge has jurisdiction proprio motu, to vary 
the decree under ‘the provisions of this section.—Balkrishna v. Mahadev, 22 Bom, 520, 


a . i 
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1. A Special Judge has no power—to allow a plaintiff to withdraw his suit, 
with liberty to bring a new suit—Mukiaji v. Manaji, 12 Bom, 684, 

2. The Special Judge cannot under this Act review his decree or order a trial on 
the ground of discovery of fresh evidence.—Babayi v. Babaji, 15 Bom, 650; Ramsing 
v. Babu Kisansing, 19 Bom. 116. 

3 The Special Judge has no jurisdiction in revision to hold the parties to be 
agriculiurists where the trial Courl finds them to be non-agriculiurisis.—Laaman v. 
Ramchandra, P. J. For 1895 Pp. 236. 

Note.—The District Judge or the Special Judge has no power of review but the 
discretion given to them under their powers of revision is so wide thal they Gan use 
their discretion in revising their decrees or orders in certain cases. 

3 
54. The Local Government from time to time may, appoint an 
officer, as Special Judge, to discharge in the place 
of the District Judge all the functions of the 
District Judge under this Act in respect of the proceedings of all Sub- 
ordinate Judges, Village-munsifs and Conciliators, and may cancel any 


Special Judge. 


such appointment. 


Such Special Judge shall nol, without the previous sanction of the 
Local Government discharge any public function except those which he 
is empowered by this Act to discharge. : 


If any conflict of authority arises between the Special Judge and the 
District Judge, the High Court shall pass such order thereon consistent 
with this Act as it thinks fit. 


No appeal shall lie from any decree or order passed by the District 
Judge under this chapter, or by the Special Judge, or by an Assistant or 
Subordinate Judge appointed under section 52, or by a Bench in any 
suit or proceeding under this Act. 


But the District Judge or Special Judge, or an Assistant or Sub- 
ordinate Judge or Bench, may refer to the High Court, under section 617 
of the Code of Civil Procedure, any question of law, or usage having 
the force of law, or the construction of a document, arising in any case 
pending before him or it under this chapter as if that case were a suit 
or an appeal pending before him or it; and in respect of every reference 
so made, section 618 to 621 of the said Code, both inclusive, shall 
apply. 

Provided that no reference shall be made under this section by any 
Assistant or Subordinate Judge, or by any Bench of which the District 
Judge or Special Judge is not a member, without the previous sanction 
of the District Judge or Special Judge, as the case may be. 


Commentary. 


Powers of the Special Judge.—-This section gives to the Special Judge the power 
to dischangg the functions of the District Judge under the Acl.—Koudumal % 
Kashinath, P. J. For 1881, P..J, 
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The Special Judge can make a reference to the High Court when he entertains a 
reasonable doubt on a question of law or usage having the force of law or on the 
construction of a document.—Lala Fatel. Chand v. Raw Kishen Kunwar, 14 Bom, 
L. R. 1090. 


The post of Special Judge has been abolished—and the administration of the 
Act has now been entrusted to the ordinary Judiciary, /.¢. the District Judge.—G, R, 
No. 6666, dated 11th December 1906, J. D. 


CHAPTER VIII. 
REGISTRATION BY VILLAGE-REGISTRARS. 


« 
55. ° The Local Government may, from time to time,— 
@) appoint such persons as it thinks fit 
.Appointment of Village- ( ) PP = : : ’ 
registrars. whether public officers or not, to be Village- 
registrars for such local areas as it may, from 
time to time, prescribe; 


(v) direct the Village-registrars for any local area to discharge 
the functions of a Village-registrar for any other local areas concurrent- 
ly with the Village-registrars of such other local area; and 


(c) delegate to any person, by name or in virtue of his office, the 
powers conferred on it by this section ; 


And may cancel any such appointment, direction or delegation. 


Commentary. 


The Provisions of this chapter were intended—to provide some safeguard 
against the money-lenders— 


(1) forging bonds ; 
* (2) ° withholding the consideration mentioned in bond ; 


(3) obtaining from ignorant peasants bonds for larger amounts than are actually, 
paid to or due from them, and, ‘ 


(4) also securing new bonds in satisfaction of old bonds and of decrees and 
nevertheless enforcing ’the latter ; 


(5) tendering in evidence false receipts and false evidence of alleged payments. 


This Chapter provided that every instrument to which an agriculturist is a party 
shall be written by or under the superintendence of a Village-registrar, executed in 
his presence, and attested by him. Itis laid down that instruments not $0 executed 
will be invalid, It was thought that by these means every rayat would at least know 
what he signed. 


Village registrars are temporarily abolished—because the personnel was found 
to be so hopelessly corrupt that registration before a Village-Registrar was no protec- 
tion whatever to the agriculturist and the principal cause which led to the introduction 
of the system forly five years age namely the difficully of getting the agriculturist to 
travel any distance fram the village had under the altered modern conditions ceased to 
operale.—See G, R. No. 9945, dated 3rd November 1910, R. D. 


A6 THE DEKKHAN AGRICULTURISTS' [See 56. 


56. No instrument which purports lo creale, modily, transfer, 

‘ evidence or extinguish an obligation for the pay- 

ain TE pes ment of money or a charge upon any propertyr 

deemed valid «unless or to be a conveyance ot lease, aud which is 

pi before a Village ececuted after this Act comes inlo force by an 

agriculturist residing in any local area for which a 

Village-registrar has been appointed, shall be adimitted in evidence for 

any purpose by any person having by law or consent of parties authority 

‘to receive evidence, or shall be acted upon by any such person ‘or by 

any public officer, unless such instrument is written by, or yndcr the 
superintendence of, and is attested by, a Village-registrar:— =; 

\ 


Provided that nothing herein contained shall prevent {he admission 
of any instrument in evidence in any criminal proceeding, or apply to 
any instrument which is executed by an agriculturist meiely as a surely 
or to any instrument required by section 17 of the Indian Registration 
Act, 1877, to be registered under that Act. 


57. When any persons intend to execute any instrument to which 
Te RRS Tae a section 56 applies, all such persons shall appear 
written by, or under before the Village-registrar appointed for the area 
the superintendence of, in which the agriculturist, or, when there are 
Village-registrar and . : : A 
ecuted in his presence, Several agriculturisis intending to execute the 
instrument, any one of such agriculturists, resides,- 
dsuch Registrar, after satisfying himself in such manner as he deems 
as to the identity of the intending executants and receiving the fee (if 
ly) prescribed by the Local Government in this behalf, and the stamp 
f any) which may be required by law, shall write the instrument, or 
ause the same to be written under his superintendence, and, after 
eading the same aloud, or causing it to be so read, in the hearing of 
the intending executants, shall require them to execute it in his 
presence. 


| 


Every instrument so written aud executed shall at the time of exe- + 
Kissin oF ee cution be attested by the Village-registrar,- and 
instruments. also, if any of the exccutants thereof is unable to 

read such instrument, by {wo “respectable 
witnessese 


For the purposes of this section every executant of any such instru- 
ment shall appear in person before the Village-registrar ; but every other 
party thereto may appear either in person or by Any agent, being his 
relativél! Servant or dependant, whom he has duly furnished with a, 
power-of-attorney, executed and authenticated in such manner as the 
Local Government may, from time to time, by rule prescribe, authori. 
sing him to appéar and act on his behalf. 
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58. Every Village-registrar shall keep a register of instruments 
executed before him in such form as shall, from 


Registration of instru- ,. : : 
ments by Village-regis- time to time, be prescribed by the Inspector- 


trars. General of Registration. . 


. As soon as all the intending executants have executed any instru- 
ment before a Village-registrar, he shall make a copy of it or cause a 
copy of it to be made in his register, and shall deliver the original 


instrument to the party entitled to the custody of the same. 
a 
- Previous to delivery, the original instrument shall be endorsed 


under*the Willage-registrar’s signature, with the date of registration, the 
name and residence of the Village-registrar, and the volume and page of 
the register in which the instrument’ has been registered. 


A certified copy of any entry in the register shall be granted by the 
Village-registrar, free of charge, on the application of any party to the 
instrument to which the entry relates, or of his agent or representative, 
andthe copy shall be admissible as evidence of the contents of the 
instrument. . 


59. In every instrument written by, or under the superintendence 
Considerar Wiedany of the Village-registrar, the amount and nature of 
slated in every instru- the consideration, if any, shall be fully stated. 
Milieu a ‘The Village-registrar shall also endorse upon 

.the instrument a note under his hand, recording 
whether or not the transfer of the consideration stated therein, or of 
any partithereof, took place in his presence. ' 


If, the instrument modifies, or wholly or partly supersedes, a pres 
umes danimanecieie vious instrument, such previous instrument shall 
be produced. be produced before the Village-registrar and shall 

be fully described in the instrument to be execu» 
ted, and shall be marked by the Village-registrar under his ‘hand for 
identification. ‘ 


Provided that if it is alleged that any such previous instrument is 
Production of copy of On the record or otherwise in the custody of -a° 
previous instrument Court, or is lost, or has been destroyed, the 
when to be permitted, . : ois, 

Village-registrar, after ascertaining that such pre- 
vious instrument was duly registered, may permit a certified copy 
thereof to be produced in lieu of the original; and in every such case 
the following procedure shall be observed, that is to say ;— 


(4) the contents of the certified copy shall be fully described in 
the modifying or superseding instrument, and the said copy shall be 
marked by, the Village registrar under his hand for identification, and , 

* shall then b@ ‘delivered to the person who produced it ; 
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(b) if the previous instrument is lost, or has been destroyed, and 
the registered entry thereof is in his custody, the Village-registrar shall 
endorse on such entry a note under his hand as to the modification or 
supersession of the said instrument ; 


(c) if the previous instrument is in the custody of a Court, or if it 
is lost, or has been destroyed, and the registered entry thereof is in the 
custody of another officer, the Village-registrar shall forward a certified 
copy of the entry in his register relating to the modifying or supergeding 
instrument to such Court or officer, with a report explaining the circum- 
stances, and such Court or officer shall on receipt thereof endofse on 
such previous instrument or registered entry a note as to the modification 
or supersession of the said instrument. 


60. Every instrument executed and registered in accordance 

uae . With the foregoing provisions shall be deemed to 
Registration under this 7 fee 
Act to be deemed equi- have been duly registered under the provisions 
valent to registration of the Indian Registration Act, 1877; and no 
under Indian Registra- , : 
tion Act, 1877. instrument which ought to have been executed 

; before a Village-registrar but has been otherwise 

executed shall be registered by any officer acting under the said Act, 
-or in any public office, or shall be authenticated by any public officer. 


61. (2) The Local Government may appoint one or more officers 
Gipeeistsndenss’ of Vile to exercise by themselves or their subordinates 
lage-registrars and cus- 4 general superintendence over all Village-regis- 
ae an So aia of trars, and may either make rules, or empower: 

such officer or officers to make rules, from time 
to time consistent with this Act for regulating the proceedings of 
the Village-registrars and for providing for the custody of their records. 


~ (2) The Local Government may, by order to be published in the 
Government Gazette, declare that any documents other than wills re-. 
maining unclaimed in any registration office in any district or part of a 
district to which this Act applies, for a period exceeding two years, 


may be destroyed. 
! 


62. Nothing in this Act shall be deemed to require any instru- 
, ; ment, to which the Government or any officer 
Exemption of instruments ‘ ; ; : 
to which Government Of Government, in his official capacity is a party 
or any officer of Govern- F 3 
tigate aearlye to be executed before a Village-registrar. 
coe 
63. The Local Government may, from time to time, make rules 
Pehot Cosa Govehie regulating the cappeintment, suspension, dismis~ 
ment to make rules. sal and remuneration of |Village-registrars, and 


prescribing the fees to be levied by them. 


Sec. 63-A.] RELIEF ACT, 1879. 49 


CHAPTER VIII-A, 
REGISTRATION OF INSTRUMENTS REFERRED TO IN SECTION 17 
OF THE INDIAN REGisrration Act, 1877. 


63A. (1) When an agriculturist intends to execute any instru- 
iieide cok exeemton aby ment required by section 17 of the Indian Re. 
agriculturists of instru- istration Act, 1877 to be registered under that 
Pale nce: ne be Act, he shall appear before the sub-registrar 
of 1877. within whose sub-district the whole or some por- 
° . tion of the property to which the instrument is 

to relate is situate, and the sub-registrar shall write the instrument, 
or cause it to be written, and require it to be executed, and attest it’ 
and, if the executant is unable to read the instrument, cause it to be 
further attested, and otherwise act in accordance with the procedure 
prescribed for a Village-registrar by sections 57 and 59 of this Act, and 
shall then register the instrument in accordance with the provisions: 
of the Indian Registration Act, 1877. , 


(2) An instrument to which syb-section(1) applies shall not be 
effectual [for any purpose referred to in section 49 of the Act last- 
mentioned unless it has been written, executed and attested in the 
manner provided in that sub-section. 


Commentary, 


Notes.—-This section simply prescribes the mode in which documents by agrizul- 
turists which are compulsorily registrable under section 17 of the Indian Registration 
Act should be execuied. But it does not in any way affect the requisites prescribed 
by the Transfer of Property Act with regard to provisions about attestation of mort- 
gdge-deéds, etc. 


Attested—in relation to an instrument, means attested by two or more persons 
each of whim has seen the executant sign or affix his mark to the instrument or has 
seen some other person sign the instrument in the presence and by the direction of 
the executant or has received from the executant a personal acknowledgment of his , 
signature or mark or of the signature of such other person, and each of whom has 
signed the instrument in the presence of the executant; butit shall not be necessary 
thai more than one of such witnesses shall have been present al the same time and no 
particular form of attestation shall be necessary.—Sec. 3, Trans/er of Property Act, 1882, 
added by Act XXVII of 1926, 


An agriculturist giving power of attorney to a non-agriculturist—to execute a 
sale deed or a mortgage of his property on his behalf is in law the executing party 
and therefore, the formalities prescribed by sec. 63A of the Act ought to be gone 
through.—Bhagu Govinda v, Narayan Tukaran, 28 Bom, L, R. 428. 


Executees of a document (the party in whose favour a document is executed) 
are not bound to appear—at {he time of execution before the Registrar and if they do 
not appear the document can be considered as capable of being properly registered. 
The only persong who arg bound lo appear before the Registrar are the persons who 
intend to execute any ivstrument to which the provisions of the Act are applicable 
Shripati v. Batoantrad, 26 Bom, L. R. 149. 


7 


t 
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Sub-registrar is to follow procedure prescribed for Village-registrars first. 
Section 63A provides that afler the sub-registrar has followed the procedure pres- 
cribed for a Village-registrar he should register the document as directed in secs, 50A 
to 61 inclusive of the. Indian registration Act.—Shripati vu Balwantrao, 26 Bom. 


L. R, 149, 
‘NB, See the ' Villaée-Registration Rules ' in the larger edition by lhe author, 


: CHAPTER IX. 
Or RECEIPTS AND STATEMENTS OF ACCOUNT, 


64. The person to whom any agriculturist makes any payment 
of money in liquidation of a debt slfall, at the 
time of such payment, tender to such agricul- 
turist, whether he demand the same or not, a 
written receipt for the amount of such payment. 


Agriculturists entitled to 
written receipts; 


If such payment is made under any instrument executed before a 
Village-registrar, the receipt shall, if the agriculturist so require, be 
endorsed on the copy of the instrument furnished to him under 
section 58. 

Commentary. 

Object of Chapter IX.—is to provide some safe-guard against (he money-lenders ‘ 
committing fraud like (1) not giving credit for payments, (2) refusing to explain or * 
wrongly representing their accounts to debtors, by providing under a penalty for the: 

+ grant to 7ayats on demand of written receipts, annual statement of their accounts and 
pags-books and for the latter being written up from time to lime and attested by the 
money-lender, 


Summary of the Chapter, 
Provisions of Chapter IX are— 


(1) that a written receipt shall be given to an agricullurisl for any payment of 
money in liquidation of a debt whether he demands the same or not (sec, 64); 


(2) that he shall on demand receive from his creditor an up-to-date statement of 
account (sec, 65); 


(3) that he shall be entitled to receive a pass-book and io require from time to 
time that his account shall be written up and signed by the creditor (sec, 66). 


Receipt under Stamp Act.—Sec. 30 is to be given if a person receives an amount 
exceeding twenty rupees or a promissory note, etc., for an amount exceeding twenty 
rupees on demand by the person paying the amount, but under this section written 
reccipt is to be tendered 1o an agriculturist whether he demands it or not and what- 
ever be the amount of payment, provided it is made‘in liquidation of a debt. 


Money includes bullocks.—A person taking bullocks from an’ agriculturist 
towards payments made in the khafa is bound to pass a receipt, for the word ‘ money’ 
as pe in this section includes bullocks.—Empcror v. Govinda Babaji, 16 Bom. 
Li R. 683. 


i 
65. Any agriculturists by whom any money is due under any 
instrumen q i : : 
i cahcaiin wisewnices nstrument shall, on such date in cach year as 
account; the Local Government, having regard to local 
custom, may from time to time, by notification 
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in the official Gazette, fix, be entitled 10 receive, on demand, from the 
person claiming under such instrument, a statement up to that date of 
his acconnt tinder such instrument. 


Commentary. 


The day of the Diwali festival—has been fixed when agricullurists should 
have annual slatements of accounts.—Notification No. 7058, 22nd November 1879. 


66. Any agriculturist in whose name an account is kept by any trader 
or money-lender, shall be entitled to receive 

to have. account madé from such trader or money-lender, on demand, 

up fromelime to time in ; ‘ ; 

a pass-book, a pass-book; and to require, from time to time, 
that hisaccount up to date be written therein 

and authenticated by the signature or mark of the said trader or money- 


lender. 


An entry so made in any such pass-book of any payment made to 
the trader or money-lender shall be deemed to be equivalent, for the 
purposes of section 64, to the grant of a receipt for the amount so 
enterecl, 


No person whose account has been written in a pass-book as 
required by this section shall be entitled also to demand an account 


under section 65.‘ 
? SN 


67. Any person who, in contravention of sections 64, 65 or 66, 
refuses or neglects to tender a receipt or a state- 
Penalty for contraven- : 
tion of sections 64 to 66. ment of account or a pass-book, or to write or 
cause to be written, any account ‘or any part of 
an account in a pass-book, or to attest the same when so written, shall 
be punished for each such offence with fine which may extend to one 
hundred rupees. 


CHAPTER X. 
LEGAL PRACTITIONERS. 


68. No pleader, vakil or mukhtar, and no advocate or attorney 
£ a High Court, shall be permi g 
Pleaders, etc., excluded ree : Sader Dec miiler: te apres 
jn certain cases. on behalf of any party to any case before a Con- 
ciliator or a Village-munsif: \ 


-s Provided that any party to any such case may be permitted, on 
reasonable cause being shown to the satisfaction of the Conduliator or 
Village-munsif, to employ any relative, servant or dependant who is 
not and has not previously been, a pleader, vakil or mukbtal, or an 
advocate or attorney of a High Court, io appear either conjointly with, 

.or in lieu of,-such party. 
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When a relative, servant or depenclant appears in lieu of a party, 
he shall be furnished by him with a power-of-atlorney defining the 
extent to which he is empowered to act. 


Commentary> 


History of Chapter X.—The French Code excluded all skilled advocacy from the 
courts of the Judge de part, whether in conciliation or trial of suils. The Madras 
Regulation for Village-Munsifs excluded professional lawyers, bul allowed the deputa- 
tion of a relative, servant or dependant so thatfor instance a sawkar could send his 
gumasta and a vayat could send or bring with him a clever son or nephew*educaled 
in a Government School. Following these precedents il was suggested that profes- 
sional pleaders should be excluded from ‘the Courls with summary jurisdiction and 
without appeal up to a limited amount.’ 

Object —A pleader is a weapon al the command of (he rich alone, In simple 
suit a pleader can often add nothing of value to what is in evidence, but only wastes 
time and introduces confusion, The presence of pleaders predisposes some Judges to 
decide on what Counsel took ,before them instead of guing independently into the 
merits. 


69. When in any suit or proceeding before a Subordinate Judge 
under this Act to which an agriculturist is a 

Power of Court to ap- ; 
point pleader for agri- party, any pleader, vakil or mukhtar, or any 
cullurisis. advocate or attorney of a High Court, appears 
on behalf of any party opposed to such agriculturist, the Subordinate 
Judge, if he is of opinion that such agriculturist has not the means of 
obtaining proper professional assistance may, with the consent of such 
agriculturist, direct the Government pleader or any other fit person 

(who is willing so to do) to appear on his behalt. 


Commentary. 


Scope.—This section empowers the Court lo direct the Government pleader to 
appear on behalf of the rayat when he is unable to engage the services of a profes« 
sional advocate and the opposite side is represented by a pleader, 


CHAPTER XI. 
MiscELLANEOUS, 


70. No mortgage, lien or charge of or upon any immoveable 
property belonging to an agricullurist shail be 
valid unless it is created by an instrument in 
writing under the hand of the person creating 
such mortgage, lien or charge. 


Mortgages, etc, to be 
valid only when writlen, 


Nothing in this section shall apply to any mortgage, lien or charge 
crealed by mere operation of law, or in favour of the Government or 
of any officer of the Government in his official capacity. 


Commentary. 


Object.-In order to provide some safeguard in the interest of agriculturist | 
debtors this section is intended to invalidate all morlgages crealed by an agriculturist 
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otherwise than by a written instrument.—Statement of Objects and Reasons (Bull No, 12 
of 1879). 


Oral agreement showing intention to create a mortgage is enforceable.—Il is 
doubtful ifan agreement of kabulayat effected through the agency of a conciliator, 
providing for « mortgage charge on certain lands in consideration of forme: debts due 
to, and fresh advances made by, the plaintiff to the defendant (san instrument ut 
writing. But the oral agreement belween the parties, which was senght lo be given 
‘effect to by the Rabulyat if it could be proved otherwise than by the evidence of that 
agreement, there appears to be no reason why this oral agreement should not be 
enforted by requiring the defendant to act up to it, and pass a morlgage-deed in 
plaingjil’s favour.—per Ranade J. iw Mahadev v. Mahadu, 22 BOM, 788, 


71, The last clause of section 258 of the Code of Civil Procedure 
shall not apply to payments out of Court made 
in any proceeding under this Act, in any case 
where an acknowledgment by the judgment- 
creditor for the same is produced, or when the payment is either ad- 
mitted by him or proved. 


Bar of application of sec, 
258, Act XIV of 1882. 


Commentary. 


Uncertified payment.—The Jast clause of section 258 of the Code of Civil Pro- 

* cedure, 1882 is reproduced with some changes in cl. 3 rule 2of or. 21 of the Code of 

Civil Procedure, 1908. This clause provides that a payment or adjustment which has 

not been certified of recorded as aforesaid, shall not be recognised by any Court 
executing the decree, 


Adjustment of decree by natural guardian,—4 obtained a decree on amorlgage 
executed by directing payment of Rs. 662-15-0 in annual instalments of Rs. 60 cach, 
A died afew months after leaving him surviving a widow and a minor son, B who 
was an agriculturist compromised the decrelal debt for Rs. 350 with the widow and 
the natural guardian of the minor. This compromise was not sanclioned by nor 
vertified to the Court. The widow and the Nazir of the Court who were appoimted 
guardians of the property oi the minor having applied for the recovery of the amount 
of the first instalment which had become due, Macleod C. J. held “The executing 
Court in this case was entitled to lake into account, in spite of the provisions of Or, 21, 
rule 2, the payiment made to the decree-holder by the mother of the minbr, allhough 
il was not cerlified.”—Chiagantal v. Farsrain, 23 Bom. Lr Ru 473, 


Nofte—-In (he above case the compromise was disregarded as it was nol considered lo the advantage of 


the wunot, 
z 


Decrees passed in terms of award not affected.—A clecree in terms of an award 
is not a decree in suit mentioned in section 3 of the Act and as it does not come under 
the Actany oleps laken Lo recover an amount due under such decree is not a proceed- 
ing under the Act, The judgment-debtors, therefore, cannot be allowed to prove in 
execulion proceedings that they are agriculturists for the purposes of the provisions of 
sec, 71 of the AcL—Lawman v, Ramabai, 28 Bom. L. R, 736. 


71A. In taking an account under section 13 or in any suit under 
Rate of interest allow- this Act where interest is chargeable such in- 


eat taking an ac- terest shall be awarded at the following rates:— 
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i 

(a) the rate, if any, agreed upon between the parties or the 
‘persons (if any) through whom they claim, unless such rate is dee- 
med by the Court to be unreasonable; or 


(b) if such rate is deemed by the Court unreasonable, or if no 
rate was agreed upon, or, when any agreement between the parties 
et the persons (if any) through whom they claim, to set off profits 
against interest and assessment and similar charges wilhout an 
account has been set aside by the Court, such rate as the Court may 
deem reasonable. 


Commentary, 


Scope —The object of the Legislature in adding this section in this chapter 1s to 
make the provisions applicable not only to section 13 of this Act, but to the whole of 
this Act. 


“Where interest is chargeable.”"—So long as the old s. 14 nestled under the 
shadow of s. 13, 1t could not have been misunderstood as a direction that interest must 
always be allowed, There are cases where the parties enter into an agreement as to 
interest and where custom and Interest Act do nol contemplate the payment of 
interest, Itis attempted to regulate the rate of interest when payable.—See the 
remarks of Howble Mr. Lee-Warner, in proceedings in the Supreme Legislative 
Council, for 1895, p. 173, 

Notes.—The rate of interest which the Court generally allows is from 6 to 12 per’ 
eent per annum, What the Court may deem reasonable will depend upon the cireum- 
stances of each particular case. It is, however, important to note, that as high interest 
means bad security, so bad‘securily means high interest, and the money-lender’s 
security is unter this Acl more than ever weak seeing that he cannot touch his 
debtor’s person, nor his house, nor his clothing, nor his catlle, nor (unless the debt is 
specially secured) his land. 


72. In any suit of the description mentioned in section 3, clause 
(w), for the recovery of money from a person 
who at the time when the cause of action arose 
was an agriculturist in any of the districts of Poona, Satara, Sholapur 
and Ahmednagar, the following periods of limitation shall be deemed 
to be substituted for those prescribed in the second column of the 
second schedule annexed to the Indian Limitation Act, 1877 (thatis to 
say) :i— 
(a) when such suit is founded on a written instrument regis- 
tered under this Act or any law in force at the date of the execution 
of such instrument,—twelve years; 


Limitation. XV of 1877, 


(6) in any, other case,—six years; 
, Provided that nothing in this section shall— . 
(:) apply to a suit for the recovery of money from a person 
who is a surety merely of the principal debtor if the principal debtor 


_ was noty, at the time when the cause of action arose, an agricullurist 
in any of the districts aforesaid, or 
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(71) revive the right to bring any suit, which would have been 
barred by limitation if it had been instituted immediately before this 
Act comes into force. 


Commentary. 


Object.—The difficulties of the rayat were much aggravated by the ordinary law 
of limitation which compelled the money-lender ai very short intervals to sue bim or 
take afresh bond either of which steps commonly entails a considerable addition te’ 
(he debt.—Statement of Objects and Reasons (Act XVII of 1879). , 


the iftention of the Legislature in extending the period of limitation ‘was 
to remoye the frequent pressure on agriculturist-debtors to execute fresh and 
probably more stringent deeds or bonds than those originally given by the deblors 
and thus to benefit such agriculturisls. —per Westropp C.J.1 Hajarinal v. Krishuaraa, 


5 Bom. 647. 


Scope.—This section applies under the following conditions :— 


(a) The suit must be of the description mentioned in s, 3 clause (w) ; and it must 
be against a person who at the time when the cause of action arose was an agricul« 
turist in any of the four districts specified in the section. 


If the suit is brought against a surety, the principal-debtor must when the cause 
of action arose be an agriculturist in any of the four specified clistricts. 


(b) Asstated in the proviso (ii) to the section, the right to sue must not have 
been barred. 3 


{c) In order to gel twelve years’ limitation, the suit must be founded on a regis- 
tered instrument, 

‘Suits of the description mentioned in Sec. 3, cl. (w)’.—These words are inserted 
to include all suits on bonds, khatas, written acknowledgments, and the like, and 


would exclude suits for rent, sutts for damages, etc., to which there is no necessity of 
‘ applying a special law of limilation.—-Statement of Objects and Reasons, (Ameuding 


Act No. XXIIL of 1886). 


Notes :—The Indian Limitation Act (IX of 1908) Sch. I, has fixed the period of 
limitation as three years in the following cases :— 


(a) For the price of goods sold and delivered.—Art, 52-53. 

(b) (1) For money payable for money lent—Art. 57, F 

(2) For money lent under agreement that it shall be payable on demand.— 
Art, 59, 


(3) For money payable to the plaintiff for money paid for the defendant— 
Art. 61. 


“« »(c) For money payable to the plaintiff for money found to he due from the 
defendant to the plaintiff on account stated between them.—Art. 64. 


e 


(dy “() Ona promissory nole payable on demand and not accompanied by 
any writing restraining or postponing the right to sue.—3 years Art. 73; 


(2) On a'single bond where a day is specified for payment,—Art 66. 


(3) Ona sifiglé bénd where no such day is specified.—Art. 67, 
(4) Ona Bond subject to a condition.—Art. 68, 


* 


56 THE DEKKHAN AGRICULTURISTS’ [Sua 72. 


(5) Ona promissory note payable at a fixed time after date.—Art, 69, 

(6) Ona promissory note payable al arfixed time after demand.—-Art 72. 

(7) Ona promissory note or bond payable by instalments, ~Art, 74 

(8) Ona promissory note or bond payable by instalments, which provides that, 
if default be made in payment of one or more instalments, the whole shall be dua— 
Art. 75, 

A person Who is a surety merely of the principal debtor.—Tii¢ /rabiltty of the 
surety 1 co-extensive with that of the principal deblor, unless il is otherwise provi- 
ded by the contiact.—Sec. 128, Indian Conti act Act, (IX of 1872), 


a 


A suit by a creditor.—(On contract of guarantee) against a surely or guarantor 
is not specially provided for.—21 M,L.J 457. (1911) (Art 65 applies), 24C.L ff 238: 
(1917), Art 65 or 83 might apply to such a suit.—25 C.L.J. 238 (1917) (The Court held 
that Art. 65 or 115 applied and that in either case the fesanus a gio for the creditor's 
sutagainst the smely was the same) :—25 C.L.J. 91; 53 1.C. 999 (1920) (Art. 115 
applied) 

Note.—The proviso to section 72 was substituled for the original proviso by Act 
XXIII of 1886, Sec. 12 (3) The reason for Lhe amendment was to femove the anomaly 
wz. that when principal and surety are both of them agriculturists, the extended 
Period of limitation apphed to the principal and not to the surety, as decided cases 
showed, the redult of which was that even the principal debtor lost {he supposed 
benefit of the extended period of Iunitation because few creditors cared to wait for the 
extended period when such waiting deprived them of their remedy against the 
surety. 

Where the principal is agriculturist and the surety in non-agriculturist.—In a 
suit against the surely the extended period of limitation will not apply because in such 
case the money 18 not to be recovered from a person who is an agricullurist, in which 
case only Sec, 72 of the Act applies. 


73. [Decision as lo whether person is an agricullurist, final.|  Re- 
fealed by Act VI of 7895, 5. 3. 


73.A. When the Collector has taken any immoveable property 
Certain agncaltaral pro- of a judgment-debtor or insolvent into his pos- 
duce exempted from al- session under section 22 or section 29, he may, 
tachment, etc. by an order in writing, direct that any other such 
property not so taken shall be deemed to be reserved for the support 
ef the judgment-debtor or insolvent and the members of his family de- 
pendant on him, and may rescind that order. 


While any such order continues in force in respect of any immove- 
able property, agricultural produce grown on that property shall not 
be attached or sold in execution ofa decree passed whether before or 
after this Act comes into force, and shall not vest in the receiver ap- 
pointed in any insolvency-proceedings. 


74. Except in so far as it is inconsistent with this Act, the Code 
Civil Procedure,Code to of Civil Procedure shall apply in all suits and 


apply in Subordinate proceedings before Subordinate Judges under 
Judges’ Courts. this Act. 
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74A, Except section 2 and section 21, the provisions of this 

Gataciatioeaedit Se: Act shall not apply to any matter to OF in whigh 

cioties, X of 1904. any society registered under the Co-operative 
Credit Societies Act, 1904, is a party. 


75. The Local Government may, from time 1o time, make all 
ch rules as it ma agy for 
pia: amas <i such rules as it may deem necessasy for catrye ‘ 
make rules. ing out the provisions herein contained, 

76, Allrules made by the Local Government under this Act 
shall be published in the official Gazette, and 
shall thereupon, in so far as they are consistent 
with this Act, have the force of law. 


Rule? to be published. 





10; 





SUMMARY OF THE ACT. 


——0 i 


The Object of the Act—as stated in the preamble is “{o relieve 
the agricultuml classes in certain parts of Deccan from indebtedness,” 
and, as stated in the “ Objects and Reasons,” to ‘put the relations 
between agticulturisls and money-lenders on a better footing.” . 


The ‘Statement of Objects and Reasons” proceeds to formpuate 
the methods by which this result is to be attained, as follows :— 


(1) by requiring the Courts in contested suits against agriculturists 
to investigate the entire history of the transactions between 
the parties, and clo substantial justice between them; 


(2) by arranging disputes by conciliation as far as possible; 


(3) by restricting the sale of the rayat’s land in execution of a 
decree and by providing an insolvency procedure more 
liberal to the debtor than that of the Insolvency Acts+ 


(4) by the provision of safeguards against money-lenders com~ 
mitting fraud in their accounts and obtaining from ignorant 
peasants bonds for larger amounts than are actually paid to, 
and due from them. 


The principal safeguards referred to in cl. (4) above are:— 


(a) the provision of special procedure of Rewistration in the case 
of agriculturist parties; and 


(b) the provisions requiring money-lenders to give receipts to 
agriculturists for all payments made by them, to render 
accounts and to give their agriculturist-clients a pass-book. 


Chapter I. 


An ‘Agriculturist’ is one who by himself or by his servants or 
tenants earns his livelihood wholly or principally (not partially) by 
agriculture carried on within the limits of a district to which the Act is 
extended; 

OR 


who ordinarily engages personally in agricultural labour within those 
limits (s. 2). 
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He does not cease to be an agriculturist merely because he, without 
any intention of changing his status as such, temporarily ceases to earn 
his livelihood by the above means or to engage personally in agri- 
cultural labour on account of age, bodily infirmity or absence in military 
service of His Majesty’s army (s, 2 Expl.), An assignee of Govern- 
ment assessment or a mortgagee is not as such an agriculturist 
(s, 2 Expl.). 


“Money” includes agricultural produce, implements and stock 
(s. 2 rule 4th.). 


Es } 
“Stahhding crops” include all crops attached to the soil, leaves, 
flowers, and fruits upon and juice in trees and shrubs (S-2 rule 6th). 


“Reside”.—An agriculturist is deemed to reside where he earns his 
livelihood by agriculture or personally engages in agricultural labour 
(s. 2 rule 3rd.). 


Chapter II. 


Sub-Judge to hear certain suits.—Suits by agriculturists for 
‘account’ of any value (s.3 (a)) and within certain pecuniary limits 
suits by agriculturist plaintiffs for the redemption of mor(gaged property 
(s.3 (z)) and suits for money or rent or damages between parties 
whether they are agriculturists or not (s.3 (w)(x)) and suits against 
agviculturist-defendants for foreclosure or possession or sale (3.3 (y))} 
may be disposed of by the Sub-Judge even at the first hearing (s.7) 
subject to no appeal (s.10). The defendant is to be exammed as a 
witness even though a wrilten statement is filed (s.7). 


Chapter III. 


Special procedure when agriculturists are parties to suits. 
In case of an agriculturist the Court has power to admit evidence of a 
contemporaneous oral agreement and inquire to determine the teal nature 
of the transaction to find out ifan ostensible sale is in reality a mortgage 
(s.I0A). Money suits against agriculturists must be instituted where 
they reside (s.11). (See Explanation of ‘Reside’ above). In money 
suits and in suits for foreclosure or possession or sale of mortgaged 
property when the defendants are agriculturists and in suits for redemp- 
tion when the plaintiffs are agriculturists, the Courts are to exercise the 
broadest equity; they are bound to inquire into the merits of ‘every 
claim unless it was admitted, from its earliest origin with a view first to 
ascettain if there be any fraud, mistake, accident, undue influence, or 
otherwise, (s.12), and then to make a debit and credit account between 
the parties according to certain prescribed rules which allow only 
simple interest at such rate as may seem reasonable 1o the Court (s 71A} 
notwithstanding any agreement between the partics as to allowing 
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compound interest or taking the profits of mortgaged property in lieu of 
interest (s.13). Tn cases of mortgages with possession [air rent is to be 
charged as profits (s.13A). 


The Court can order a decice for redemption on a suit by mortya- 
got though the time fixed by the mortgage has not arrived or the debt 
has not heen paid (s.15A) and also in the above case andl in the case of 
foreclosure and decree or orcler mace at the instance of a mortgagee 
for sale of mortgage, name some future day for the payment by the 

mortgagor (s. I5AA). 


The Court may direct payment of the amount due from the mort- 
gagor in instalments with or without interest, and also may order, on 
failure to pay an instalment, the sale of a portion of the property or 
may allow the mortgagee to continue in possession [or a sufficient time 
(s, 15B) The Court can order payment by instalments of a mortgage 
debt ina suit by mortgagee for possession of the mortgaged land. 
(s. 15C)- Agriculturists are allowed 1o sue for accounts in ascertain- 
ment of debts due for money lent etc., also when there is mortgage 
property to be recleemed(ss- 15D and 16) on their depositing money in 
Court. In such suits no interest will be allowed (s.18), and the Courts 
are empowered to direct payment by instalments (ss, 15(cl. 4), (17) or 
allow them in execution of decrees passed (s.20). 


No agriculturist can be arrested or imprisoned in execution of a 
money decree (s,2z) and no immoveable property can be attached or 
sold (standing crops excepted) unless specifically mortgaged (s.22). 


N.B.—Clothes, cooking pots, implements of husbandry, cattle, 
agricultural produce and houses occupied by agriculturists are exempt 
from attachment and sale under s. 60 and 61 of the Code of Civil Pro. 
cedure, 1908. 


But the Court even of its own motion can direct the Collector to 
take possession of such land as is not wanted for the support of the 
judgment-debtor and his family and work it for the benefit of the 
decree-holder for any period not exceeding seven years (s.22), The Col. 
lector can set aside the sale by public auction of the property of an 
agriculturist if he thinks that the price bid by the purchaser is 
inadequate (s. 22A). 


{ 


Chapter IV. 


Facilities in insolvency proceedings.—Subordinate Judges shall 
have power to declare an agriculturist an insolvent (s.24). Their orders 
are not appealable (s.33). Am agriculturist owing Rs. 50 or upwards 
may claim to be declared an ifisolvent (s.25). The Nazir of the Court 
is to act as receiver of his property expept immoveable property (8.29) 
without charging any commission (8.27) g 


iota 


8 
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The Collecto..may be ordered to manage the immoveable property 
of an agricullurist for a term upto seven years according to rules framed 
for the benefit of his creditors except such portion as is necessary for 
his support and that of his family, and such buildings as are occupied 
by him (s.29). He may let the property for a term upto twenty years 
if mortgaged and secure the premium to pay off his debt (s.29). 
He may even sell it 1f necessary (s.30) and after the balanct available 
has been distributed the claims of the creditors will be deemed to be 
discharged (s.32), 

‘ Chapter V. 


Village-Munsifs may be appointed for any village or villages 
within a radius of two miles (s.34) with jurisdiction in money claims 
not exceeding Rs. 10 (s-35). Their decrees’ shall not be subject to 
appeal but shall be liable to be set aside by the District Judge for gross 
partiality or misconduct (s.36). 


Chapter VI. 


Conciliators-— Where an agriculturist is a party the plaintiff is 
bound to biing his claims before a conciliator if one is appointed with 
a view to an attempt at amicable settlement (s.41). He can compel 
attendance if necessary (s40). An agreement come to: before a con- 
ciliator is to be sent ta 2 Sub-Judge who will fle it as a decree if not 
protested against within a month (s.44), Should no agreement be 
arrived at the conciliator is to give a certificate to such effect to enable 
the plaintiff to sue (8.46). For the intervening period allowance shall 
be made for the purposes of Limitation (s.48). 


Chapter VII. 


Superintendence and Revision.—The District Judge should 
inspect, supervise and control proceedings of Subordinate Judges and of 
conciliators and Village-Munsifs (ss. 50, 51, 52,53 and 54). 


Chapter VIII. 


Registration by Village-Registrars.—Mortgages, conveyances and 
other documents are to be executed before a Village- Registrar if one has 
, been appointed, except in cases where a Government officer is a party 
ce which event registration is unnecessary (ss, 56,62). Instruments are 
to-Be:drawn up by the Registrar or under his superintendence, to be 
read ‘4aléud and to be executed in his presence by the executants. They 
are to be attésted by two witnesses and the .Registrar (8.57). ‘The 






considerations to be fully stated by the Reyistrar and also an encorse- 
ment is to be nade on the instrument if any consideration is transferred 


(89) ¢- Previous instrument is to be produced and 
¥ 
k 
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Chapter VIIIA. 


Instruments required to be registered under s- 17 of the Indian 
Registration Act are to be written or caused to be writlen by the Sub- 
Registrar and are to be attested by two witnesses; the consideration to 
be fully stated and previous instruments to be marked (s.63A). 


2) Chapter IX. 
Money-lenders are obliged under penalty (s.67) to give receipts, 


(s.64) pass-books containing accounts made up from time to time! (3-66) 
and annual statements of accounts (s.65). 


Chapter X, 
The agency of pleaders in certain cases is abolished (5.68). But 
a Sub-Judge is empowered to give professional assistance to agriculturist 
in proper cases (s.69). 
Chapter XI. 


Mortgage, lien or charge upon any immoveable property shall be 
valid only when written (8.70), Uncertificd payment out of Court 
should be recognized if admitted by judgment-creditor (3.71). 


The period of limitation for suing an agriculturist on any registered 
bond is extended to twelve years and for a suit for the recovery of 
money in other cases is extended 10 six years (s.72). 
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